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An attorney’s departure from a law firm in the middle of an ongoing matter can be a significant
disruption—both legally and emotionally—for the affected client. The client is confronted with the
unwanted choice between remaining with the firm, leaving with the departing attorney who had primary
responsibility for the client’s matter, or retaining new counsel that will have the unenviable task of quickly
learning a case that could have years of history.
The departing attorney and the law firm each have ethical duties to the client in connection with the
departure that take priority over their own competing interests. 1 This article explores the contours of the
ethical duties that the departing attorney and the law firm owe to the client in an ongoing matter and
provides practical guidance on how to best protect the client’s interests during such transitions.
The Client’s Right to Choose Counsel
In California, the client’s right to the counsel of their choice has a long history and derives from the
principle that a client, with or without cause, may freely discharge the attorney and hire another. 2
Moreover, law firms are not the owners of their client matters. 3 The client owns their matter. The most a
law firm has is an expectation of future business. 4 Thus, when an attorney leaves a law firm, neither the
law firm nor the departing attorney can claim priority over the client matter. The fundamental principle
underlying departure scenarios is that the client has complete freedom to choose to remain with the law
firm, leave with the departing attorney, or abandon both in favor of new counsel.
Accordingly, the protection of the client’s choice of counsel in particular and the client’s interests in
general are central to the working out of the ethical obligations of the departing attorney and the law firm.
The departing attorney’s change of employment does not by itself terminate the representation of the
client. 5 Rather, the departure of the attorney from an ongoing representation implicates several ethical
duties, such as the duty of competence, communication and confidentiality. Other ethical considerations
relating to transitioning the client matter include of cooperation between the departing attorney and the
law firm, screening for conflicts of interest, the disposition of the client file and withdrawal from the client
matter. Each of these ethical duties and considerations will be further explained below.
The Client-Centered Approach to Attorney Departures
The first step in the “client-centered” approach to attorney departures is understanding that both the
departing attorney and the law firm have several distinct ethical obligations to all clients who will be
materially affected by the departure. 6 Whatever the role of the departing attorney (e.g., partner, associate,
“of counsel”, etc.), the applicable ethical obligations are the same. 7 Further, if a conflict arises between a
departing attorney’s and/or the law firm’s obligations to each other and their ethical obligations to a client,
the latter should always prevail. This means any conduct or procedure that interferes or even delays the
fulfillment of ethical obligations by the departing attorney or the law firm is prohibited and may even
become ethical misconduct.
1. The Duty of Competence
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When a client decides to remain with the law firm, consistent with the duty of competence the law firm
must determine whether, after the departing attorney leaves, there will be any attorney remaining in the
law firm with the experience, knowledge and ability to handle the affected client’s matter. 8 If the client
elects to continue the representation by the departing attorney, then the departing attorney must ensure
that when the client’s matter is transferred to the new firm, the departing attorney will still have the skill,
support and resources necessary to handle the matter at the new firm. Finally, if neither the departing
attorney nor the law firm will have the ability to handle the affected client’s matter with competence,
Rules of Professional Conduct, rule 1.1(c) requires that they associate with or professionally consulting
another lawyer whom they reasonably believe to be competent, acquire sufficient learning and skill before
performance is required, or refer the matter to another lawyer whom they reasonably believes to be
competent. 9
Another aspect of the duty of competence is the supervision of attorneys by any attorney with managerial
authority. 10 Since November 2018, the duty of supervision has been promulgated in rules, 5.1, 5.2 and
5.3. The application of the supervisor/subordinate rules in departure situations would require attorneys
with managerial authority to “…make reasonable efforts to ensure that the firm has in effect measures
giving reasonable assurance that all lawyers in the firm comply with these rules and the State Bar Act.” 11
In addition, the supervisory attorney could not take action to prevent or otherwise obstruct the departing
attorney in complying with their ethical obligations during a departure. 12 Finally, although any subordinate
departing attorney is permitted, but not required, to take action pursuant to a supervisory attorney’s
reasonable resolution of an arguable question of professional duty, that attorney’s compliance with the
Rules of Professional Conduct and the State Bar Act will be evaluated independently despite the fact that
the attorney acts at the direction of another lawyer or other person. 13
2. The Duty of Communication
The departure of an attorney who has been providing meaningful legal services on a client matter is a
“significant development” with respect to the affected client. California Rules of Professional Conduct,
rule 1.4(a)(3), states:
A lawyer shall…keep the client reasonably informed about significant
developments relating to the representation, including promptly complying
with reasonable requests for information and copies of significant documents
when necessary to keep the client so informed…
Accordingly, pursuant to rule 1.4(a)(3), the departing attorney and the law firm must inform any affected
clients about the attorney’s departure as soon as reasonably practicable to allow the affected client to make
an informed choice of counsel as well as minimizing the disruption and avoiding foreseeable prejudice to
the affected client. 14
The departing attorney must give notice of the departure to any client whose matter the departing attorney
is responsible for or plays a principal role in the law firm’s representation to date. In addition, any client
the departing attorney reasonably believes may want to transfer its files to the new firm should also receive
notice of the attorney’s departure. 15 Whether a client should be informed of the departure must be viewed
from the client’s perspective. In this manner, communications with the client will always be “governed
by the overall principle of what is in the best interest of the client.” 16
In addition, whenever practicable, the departing and the law firm should agree to provide a joint written
notice to all affected clients. In situations where the departure is not amicable, or if there is no agreement
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on the language contained in the joint notice or a party is using the time needed to draft the joint notice to
delay formal client notification, unilateral notice will then be required.
Whether joint or unilateral, the notice should provide the client with enough information to allow the client
to understand both the significance of the departure on the representation, and to allow the client to make
an informed decision regarding the representation going forward. 17 Thus, at a minimum, the notice should
inform the client:
 That the departing attorney is leaving the law firm;
 The timing of the departing attorney’s departure;
 The departing attorney’s current and new contact information after departure;
 The ability and willingness or inability and unwillingness of the departing attorney and the law
firm to continue to represent the client;
 The client’s options should be spelled out (i.e., the client may choose to stay with the law firm, go
with the departing attorney or choose a new attorney or law firm;
 Who will be handling the client’s matter until the client expresses a choice; and
 The location of the client’s file at all times.
3. The Duty of Confidentiality
During any such transition or departure, due consideration should be given to the obligations to protect
client confidences. There may be tension between the duty of confidentiality and other ethical duties the
departing attorney and the law firm face during any departure, but every attorney involved must make
efforts to manage this tension in the transition to protect and preserve confidential client information.18
This duty often is implicated when a departing lawyer must check for conflicts with a potential new law
firm; however, it can also arise in the context of communicating with a new firm before, during and after
the departure.
4. Cooperation in Transitioning the Client Matter
As discussed above, pursuant to the duty of competence (and rule 1.1) both the departing attorney and the
law firm have ethical obligations to ensure any affected client matters continue to be handled diligently
and with competence during the transition period of the departure. As a practical matter, this means the
departing attorney and the law firm must cooperate with each other during the transition process to protect
the clients’ interests. 19
For example, prior to any departure the departing attorney should cooperate with any reasonable law firm
protocols and requests for information to help the law firm evaluate its capacity to continue to service any
client, facilitate the transition or comply with the law firm’s ethical obligations to clients. The law firm
should not cut off access to documents or information needed by the departing attorney to carry out the
continued representation or take away/re-assign the affected client’s case from the departing attorney
unless the client has already made the choice to stay with the law firm.
5. Considerations Regarding Conflicts of Interest
A detailed conflicts check must be conducted with respect to the departing attorney’s client relationships
and those of the new firm during any attorney transition, as several potential conflict issues may arise.
This conflicts check should not only reveal whether any of the departing attorney’s clients have a conflict
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or a potential conflict with the new firm, but also whether any of new firm’s current or former client
relationships present a conflict for the departing attorney.
Further, the duty to maintain client confidences and the duty to avoid conflicts of interests with clients
may be in tension during the departure transition. Thus, as the departing attorney endeavors to provide
information about current and former client relationships to the new firm for purposes of a conflicts check,
care must be taken to avoid revealing client confidential information protected from disclosure under
Business & Professions Code section 6068(e) and/or rule 1.6.
6. Disposition of the Client File
Generally, if the client elects to follow the departing attorney (or retains another firm), the law firm left
behind must promptly forward the client’s entire file to the client or its new attorney. 20 However, until the
client makes a decision, reasonable access to the file by both the departing attorney and the law firm must
be maintained in order to best protect the client’s interests. Furthermore, once the client requests that the
file be transferred to the departing attorney, the law firm should be given reasonable notice and an
opportunity to copy the file.
The law firm needs to act quickly to copy the file to minimize any potential prejudice to the client. In
situations when the departure transition is occurring where there are time-sensitive and pressing client
matters that are in active litigation or with pending deadlines, the law firm must prioritize the timely
delivery of the client files to the departing attorney or to the client. In addition, to avoid any prejudice to
the client’s ability to retain new counsel, the law firm must promptly return any original client property
and unearned client funds to the client.
Conclusion
As discussed above, there are two guiding principles in any attorney departure situation—the client’s right
to the counsel of its choice and the protection of the client’s best interests. Moreover, the departing
attorney and the law firm must act to avoid any reasonably foreseeable prejudice to the rights of a client
during any changes in the representation that will occur during departure. The departing attorney and the
law firm must prioritize the ethical obligations they owe to any affected client over any personal or other
competing interests. In sum, both the departing attorney and the law firm must ensure that any affected
client will continue to have competent representation, that any affected client is properly notified regarding
the departure, that all client confidences are protected from disclosure, that any conflicts of interests
between the client of the law firm, the departing attorney and the new firm are properly addressed, that
there is reasonable cooperation in the transition of any client matter and that the disposition of the client’s
file corresponds with the affected client’s request.
Other important considerations that pertain when an attorney departs a law firm are the existence of fiduciary duties owed to
the other attorneys at the law firm as well as contractual obligations that govern departure from the law firm. While these
considerations are not discussed because they are beyond the scope of this article, departing attorneys would be well advised
to analyze them in detail to determine if compliance with any additional obligations or duties must occur prior to, during or
after departure from the law firm. For more information see e.g., Hillman on Lawyer Mobility: The Law and Ethics of Partner
Withdrawals and Law Firm Breakups, Third Edition which provides definitive guide to this area of law.
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