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PRESERVING

the GoldenYears
population, as well
as the settings in
which long-term care services1 are administered, have
exploded since California’s enactment of criminal elder protection laws in the 1980s.2 In California, more than 400,000
individuals reside in licensed skilled nursing facilities (SNF)
and nursing homes, assisted living facilities (also known as
licensed residential care facilities for the elderly (RCFE)),
or unlicensed living facilities that may or may not be able
to care for them.3 Women make up 60 percent of the
residents in nursing homes.4 The California Department of
Finance projects that between 2010 and 2030 the number
of Californian residents who are likely to need nursing
home care or other long-term care—those aged 65 and
older—will nearly double.5
Given the increasing number of elders aging in community
and home-based settings, application of elder mistreatment
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protection laws and programs to these settings is crucial.
Elders are a vulnerable population, and, as they age over
65, they are more at risk for developing Alzheimer’s disease6
and other forms of dementia.7 Many existing elder protection
laws stem from abuse, neglect, and financial exploitation
cases reported in nursing homes and SNFs. Since these institutional settings generally receive federal reimbursement
funds for long-term care services, they must comply with
federal Medicaid-Medicare oversight laws and regulations,8
in addition to state licensing laws. In California, 66 percent
of SNF residents rely solely on Medi-Cal (the state’s Medicaid
program) to pay for their care.9 In stark contrast, most
RCFEs are for profit,10 and, in general, residents pay privately
for long-term personal care services.11 Absent state participation in the Assisted Living Waiver program that allows
reimbursement for “nursing facility services” provided to
Medicaid-eligible, low-income seniors in RCFEs or subsidized
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Theft, neglect, and physical abuse, including sexual assault, are
among the most frequent crimes that occur in nursing facilities

public housing,12 RFCEs and subsidized public housing are not subject to Medicaid and
Medicare laws and regulations. In California,
only 14 of California’s 58 counties participate
in the Assisted Living Waiver program—and
not all of these counties have participating
providers.13
Irrespective of federal oversight, RCFEs
remain subject to state licensing laws and
regulations. In California, RCFEs are mandated to provide basic services14 to ensure
safe and healthful living accommodations.
Recent licensing reforms—including a Resident’s Bill of Rights15 substantial daily fines,
program exclusion, and licensure exclusion—
have the potential to deter elder mistreatment.16 Under existing law, penalties for violating any provision of the act concerning
RCFEs include misdemeanor conviction and
incarceration. Critics17 contend that licensing
laws do not go far enough to strengthen elder
protections. Yet, these laws impact the criminal prosecutions for elder abuse and neglect
in that the looming possibility of exclusion
from the Medi-Cal or Medicare program and
loss of license to practice—or to function as
a nursing facility—results in many of these
cases proceeding to trial. Even though license
revocation or program exclusion does not
drive the decision to charge a crime, it may
have an impact on the provider’s decision to
plead to criminal charges.18
Licensing laws for RCFEs, however, do
not extend to subsidized public housing, private homes, or senior housing complexes that
provide only housing, housekeeping, and
meals. Whether elders live in these settings by
choice or necessity,19 these facilities are unlicensed. Elders living in private retirement villages, retirement hotels, or subsidized public
housing frequently employ unlicensed individuals or agencies to provide assistance with
daily living activities, although skilled nursing services provided in the home by a home
health agency20 and hospice facilities21 are
subject to California’s licensing laws and regulations. In 2016, California began licensing
home care organizations (HCO)22 that “arrange home care services”23 by a registered
home care aide (HCA).24 Under the Home Care
Services Consumer Protection Act (HCSCPA),
which is administered and enforced by the
Department of Social Services (CDSS),25 HCAs
working independently of an HCO are not
required to be registered,26 and individuals
may employ HCAs “not listed on the home
care registry”27 maintained by CDSS. Since
many of the basic services that HCAs provide
in the home overlap with the basic services
that RCFEs provide in the community,28 and
the HCSCPA lacks the deterrent impact of the
criminal and civil enforcement penalties of the
RCFE act, there is a risk that abuse and neglect
in the home will remain undetected.
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The degree of elder abuse, neglect, and
financial exploitation in private and subsidized public housing is unknown, but the
unfortunate reality is that serious and widespread abuse, neglect, abandonment, and
exploitation persist in all long-term care facilities.29 In 2009, the California Senate Office
of Oversight and Outcomes found that 13
percent of complaints to the California Office
of the State Long Term Care Ombudsman
alleged abuse, gross neglect, and exploitation, more than twice the national rate of 5
percent.30 In 2014, the number in California
rose to 18 percent.31 Elder abuse complaints
for SNFs were twice, and in some instances
more than three times, that for RCFEs with
respect to physical, sexual, and verbal or
psychological abuse, as well as gross neglect
and resident-to-resident physical or sexual
abuse.32 Both SNFs and RCFEs had the same
number of financial abuse complaints.33
These numbers likely underrepresent the
actual instances of abuse and neglect. Vulnerable seniors and people with disabilities
often are unable to report abuse and neglect
because of limited communication skills,
physical or cognitive impairments, or reluctance to report the attendant upon whom
they depend for care.34 Forty-three percent
of Californians residing in RCFEs suffer from
Alzheimer’s or other forms of dementia,35 as
do an unknown number living in unlicensed
residences (e.g., senior housing complexes)
that provide only housekeeping, meals, and
housing. These residents may be given “dangerous antipsychotic drugs to sedate or restrain them improperly.”36 Reported cases
of abuse and neglect of Medicaid recipients
include death, hospitalization, and fraud.37
Other cases involve attendants providing care
while impaired—sometimes by the drugs prescribed to their care recipients.38

Criminal Penalties for Elder Abuse
Since 1986, California has recognized that
elders and dependent adults are “deserving
of special consideration and protection, not
unlike the special protections provided for
minor children, because [they] may be confused, on various medications, mentally or
physically impaired, or incompetent, and
therefore less able to protect themselves, to
understand or report criminal conduct, or
to testify in court proceedings on their own
behalf.”39 Elders, 65 years and older, and
dependent adults, 18 to 64 years, are defined
as those persons who have “physical or mental limitations that restrict [their abilities] to
carry out normal activities or to protect [their]
rights, including, but not limited to, persons
who have physical or developmental disabilities, or whose physical or mental abilities
have diminished because of age.”40 To enable
the number of agencies to whom suspected

abuse must be reported to investigate suspected abuse, criminal elder and dependent
adult abuse prosecutions are subject to a fiveyear statute of limitations.41
Among the various crimes that occur in
nursing facilities, the most frequent elder
crimes prosecuted are theft,42 neglect by others,43 and physical abuse.44 In addition to
prosecutions for murder, rape, and lewd acts
that carry death and felony prison sentences
up to twenty-five years to life,45 willful infliction of physical pain or mental suffering
on an elder under circumstances or conditions
likely to produce great bodily harm or death
results in incarceration in county jail for
one year to four years in state prison. Enhancements for great bodily injury and death
are increased even further when the victims
are over 70 years of age.46 Misdemeanor convictions for willfully causing or permitting
an elder to suffer unjustifiable physical pain
or mental suffering under circumstances or
conditions other than those likely to produce
great bodily harm or death carry a maximum
sentence of six months county jail.47 Misdemeanor and felony penalties also apply to
caretakers and non-caretakers who embezzle
or steal property of an elder.48 Willfully or
repeatedly violating the licensing regulations
and rules relating to operating and maintaining long-term care facilities subjects the
provider to a misdemeanor incarceration of
up to six months.49
Abuse. Staff and facilities who cause or
permit a resident to die may also face potential
charges for manslaughter if it can be proven
that their action or negligence was the proximate cause of the resident’s death.50 Negligence is contemplated within the manslaughter statute, described as action “without due
caution and circumspection.”51 Such negligence is judged on an objective, reasonable
person standard.52 Manslaughter charges have
been brought against staff and facilities for
neglecting to treat or improperly treating pressure ulcers which resulted in septicemia, for
permitting or for not attempting to prevent
severe weight loss and dehydration, and for
failure to provide the proper medication or
for giving the wrong medication that led to
the resident’s death. Also, there are three- and
five-year enhancements for elder abuse victims
who are under 70 and over 70,53 respectively.
The same age split occurs with enhancements
for injuries resulting in death.54
Incidents of sexual assault abuse in longterm care facilities include both patient-topatient and staff-to-patient assaults. Cases of
sexual abuse have included the attempted
sexual assault of an autistic 21-year-old
woman by a fellow resident who was a known
sex offender and was not properly supervised;55 sexual conduct between staff members
and long-term care residents;56 and staff engag-
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1. Residential care facilities for the elderly (RCFEs) are
not subject to state licensing laws and regulations.
True
False

12. Long-term facility patient records are not obtainable
by search warrant per HIPAA.
True
False

2. A dependent adult is a person between 18 and 65
who has physical or mental limitations that restrict
the individual’s abilities to carry out normal activities
or to protect his or her rights.
True
False

13. In a case of felony elder abuse, juries need not
unanimously agree on one action that was likely to
produce great bodily harm or death.
True
False

3. The statute of limitations on theft does not begin
to run until the crime is discovered.
True
False
4. There is a five-year enhancement for felonies against
elders over 70.
True
False
5. Reportable incidents of abuse need only be reported
to law enforcement.
True
False
6. Both the Health Insurance Portability and Accountability Act (HIPAA) and California law require disclosure
of privileged information to law enforcement.
True
False
7. Only the staff of RCFEs, and not the facilities themselves, who cause or permit a resident to die may face
potential manslaughter charges.
True
False
8. A charge of sexual battery on an institutionalized
victim requires that the victim be an in-patient receiving
medical or psychiatric care and either seriously disabled
or medically incapacitated.
True
False
9. Criminal neglect of an elder or dependent adult is
defined as simple negligence.
True
False

14. Chemical restraint is a form of false imprisonment.
True
False
15. Negligence in a manslaughter case is judged subjectively.
True
False
16. Neglect is defined, in part, as permitting an elder
or dependent adult to endure mental suffering.
True
False
17. Falsification of medical records is a specific intent
crime.
True
False
18. It is a defense to a charge of criminal neglect that
the victim was resistant to care.
True
False
19. Licensing laws for RCFEs extend to subsidized
public housing, private homes, and senior housing
complexes.
True
False
20. A facility that does not comply with records requests
from law enforcement is immune from charges of
obstruction of justice.
True
False
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ing in sexual acts with residents who are
comatose or in stages of advanced dementia.
A recent prosecution involved patient-topatient sexual assault caught on video surveillance, in which the video also established
the facility’s failure to conduct the required
status checks every 15 minutes on the suspect.57 In this type of case, the state may
charge sexual battery on an institutionalized

“focused on the effect of the crime on the
victim: unjustifiable physical pain or mental
suffering.”62 Staff have been known to slap
residents who throw juice at them; to hit residents with clipboards for noncompliance
with care; even to throttle a resident who
was resisting being put to bed.63 If the assault
occurs “under circumstances or conditions
likely to produce great bodily harm or death,”

victim, which requires that the victim be an
in-patient receiving medical or psychiatric
care and either “seriously disabled or medically incapacitated.”58
Inadequate staffing exacerbates elder mistreatment. Regulations mandating nursepatient hours are a preventative step, but
these apply only to SNFs,59 not to RCFEs,
even though similar care may be provided in
both settings. Federal law requires long-term
care facilities receiving Medicare or MediCal funds to have a registered nurse (RN) as
the director of nursing (DON), an RN on
duty at least eight hours a day, seven days a
week, and a licensed nurse (RN or LVN) on
duty the rest of the time. California requires
3.2 hours of a patient’s day to be covered by
direct care staff, which includes all staff except
the DON.60 Despite these requirements, facilities are historically understaffed, getting by
on the bare minimum or less.
Adequate staffing is not necessarily a guarantee of freedom from abuse as an overwhelming number of alleged perpetrators
have been facility staff members.61 The legislature set forth enhanced penalties for assault
on an elder or dependent adult to address
this situation, in which the statutes have

the suspect may be charged with a felony.64
In felony elder abuse, juries need not unanimously agree on one action that was likely
to produce great bodily harm or death, but
“may consider all the ‘circumstances or conditions’ that were likely to produce great
bodily harm or death.”65
Another symptom of understaffing, inadequate training, or staff inertia is the improper
and illegal restraint of a resident, which may
constitute felony false imprisonment.66 Restraints may be physical as in ties, belts, leather
restraints, or chemical as in psychotropic or
sedating medications. The most common
defense to the charge of improper restraint is
the resident’s need for safety. Safety concerns,
however, do not justify restraining a resident
in a wheelchair for hours and ignoring the
resident’s pleas to be allowed to go to the
bathroom or to go to bed.67 Residents have
been tied to their beds with stray pieces of
rubber, supposedly for their safety but without
the required doctor’s order.68
False imprisonment through chemical
restraint also may occur when the administration of sedating drugs is for staff convenience, as a disciplinary measure, or for any
other nonmedical reason.69 Another misuse
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of medications is the diversion of controlled
substances, such as pain medication, for a
staff member’s personal use. In one egregious
case, a nurse used a syringe to drain the narcotic pain medication from a dying resident’s
pain pump, and she pocketed the IV prescription narcotic for her own use, even
though the patient was riddled with cancer.70
Neglect. Not an uncommon charge in
long-term care facilities, neglect is defined as
“causing or permitting a resident to experience
unjustifiable pain or mental suffering,” or in
the felony context, causing or permitting the
resident to face great bodily injury, to actually
suffer great bodily injury, or to have his or
her health endangered.71 Neglect is somewhat
harder to prove, as the standard is not simple
negligence but gross negligence, or an unreasonable and “reckless” disregard for the victim’s health or safety.72 However, the People
may bring evidence (subject to Penal Code
section 352 analysis for undue prejudice or
consumption of time) of uncharged elder or
dependent adult abuse to help make its case.73
Elderly or dependent residents with limited
mobility are at risk for developing opportunistic infections, dehydration, or malnutrition, or for developing pressure sores (typically
found on an area of the body subjected to
pressure for long periods of time, e.g., the
ankles and buttocks).74 The injury is often
not the result of one instance of neglect; rather,
it is a course of conduct, a series of wrongful
acts that were “successive, compounding, and
interrelated.”75 In one instance, staff were
given instructions on the treatment of a resident’s pressure sores, which included keeping
the area clean and dry and providing pressure-relieving devices such as air mattresses
and boots. They failed to install the mattress
and did not try alternatives when the resident
removed the pressure-relieving boot the doctor
prescribed for her. They also failed to properly
monitor and treat her malnutrition. When
the resident became unresponsive, she was
taken to an emergency room, where the
necrotic heel fell off and the smell cleared the
ER.76 Not all cases are that severe, but something as seemingly benign as failing to replace
a device used to alarm staff when a resident
walks out of the facility has resulted in residents’ leaving the facility, falling outside, and
breaking a hip.77 It should be noted that it is
not a defense that the elder or dependent
adult was resistant to care.78
Theft. Institutionalized adults are prime
targets for all manner of theft. Many of these
cases, while constituting theft from an elder,79
carry a host of separate charges from forgery
to unauthorized use of an access card and
grand theft. There have been cases of a staff
member’s stealing a resident’s checkbook and
forging checks,80 a certified nurse’s aide’s
stealing ATM cards and obtaining the pin

number from the vulnerable resident,81 and
an assistant administrator’s squatting in a
resident’s house while the resident was unable
to leave the facility.82 One of the most troubling, yet not uncommon, acts of fraud and
theft occurred in Pasadena to a resident who
was not oriented to time or person and was
instructed by a friend to sign five blank
checks, which were eventually negotiated for
over $11,000. The suspects went a step further and brought along a notary who witnessed the resident signing a new power of
attorney and new will in which all powers
and all her estate were given to the friend’s
caretaker.83 Residents with cognitive limitations are especially vulnerable. They are easily
led to believe the story given by the suspect
(e.g., needing an operation or in danger of
losing a home), or they may be so impaired
as to be wholly unaware that money is being
stolen from them at all. The civil law concept
of undue influence84—defined as an “unfair
advantage taken of another’s weakness or
distress”85—may be used in prosecuting these
cases; however, the court must be careful not
to instruct on that issue and it must not be
the sole theory upon which the prosecutor
rests. Courts have found that undue influence
is “not a rule of evidence”86 and therefore
not a legally supportable theory when used
as a theory of guilt in criminal cases.87 The
court’s determination does not prevent the
prosecution from raising the issue of undue
influence, but it must not be the basis upon
which guilt is determined.88
Fraud. Many times additional charges
emerge from an initial investigation into suspected elder or dependent adult abuse, such
as false charting or failure to report. In a
false charting case, the People must prove
not only that the material placed in the
patient’s chart was inaccurate but also that
the person charting did so with fraudulent
intent.89 This can take the form of charting
care that was not provided when it was later
found that the resident was dying unattended
in his or her room,90 charting that a patient
had no complaints of pain and was lying in
bed when video surveillance shows him or
her sitting motionless in the hallway after
having thrown up from discomfort,91 and
charting that full measures were taken for a
resident who requested all measures be taken
to save his or her life when, as was later
determined, staff made the independent decision to let the patient die and not to resuscitate
him.92 As false charting is a specific intent
crime, proof may be hard to come by, although the advent and increasingly common
practice of electronic charting makes detecting
false charting easier than ever before.93
There are also potential fraud charges for
false claims to the Medi-Cal program. A
pharm acist, for example, faced criminal

charges for Medi-Cal false claims for drugs
purportedly ordered for and distributed to a
resident which, in fact, were kept in the pharmacy’s inventory.94

Mandated Reporters of Elder Abuse
A mandated reporter of elder abuse includes
any person who has assumed full or intermittent responsibility for the care or custody
of an elder, whether or not the person receives
compensation, as well as “administrators,
supervisors and any licensed staff or a public
or private facility that provides care or services
for elders, or any elder care custodian, health
practitioner, clergy, or employee of a county
adult protective services agency or local law
enforcement agency.”95 Reportable incidents
include physical abuse,96 abandonment, abduction, isolation, financial abuse, and neglect.97
Mandated reporters who observe or have
knowledge of such a reportable incident, or
are told by an elder that he or she has experienced such an incident—whether by commission or omission—must report the known
or suspected abuse immediately by telephone,
followed by a written report, or through the
confidential Internet reporting tool.98 If the
suspected abuse is physical abuse that resulted
in serious bodily injury and it occurred in a
long-term care facility, the report must be
made immediately to a local law enforcement
agency and, within two hours, in writing to
the local ombudsman.99 When the suspected
physical abuse does not result in serious bodily
injury, reports to both law enforcement and
the long-term care ombudsman must be made
within 24 hours.100 Where the suspected or
alleged abuse is other than physical abuse
occurring in a long-term care facility, a telephone and a written report must be made to
either the local ombudsman or law enforcement, which requires further reporting by
these entities to other state and local agencies,
depending on the category of abuse alleged.101
Reportable incidents in nursing homes are
reported to local law enforcement and the
county adult protective services agency.102
Inadequate or untimely reporting allows
abuse and neglect to flourish, and impedes
the provision of services to the elder population in need of help. Failing to report, or
impeding or inhibiting a report of physical
abuse, abandonment, abduction, isolation,
financial abuse, or neglect of an elder also
may lead to a misdemeanor conviction, punishable by a maximum six-month county jail
sentence, or a felony conviction with an
enhanced one-year sentence103 for a willful
failure to report abuse that results in death
or great bodily injury.104
The California Department of Justice designed three programs to combat elder abuse.
The Violent Crimes Unit prosecutes physical
elder abuse committed by individual employ-

ees against patients in elder care facilities.
The Facilities Enforcement Team prosecutes
corporate entities, including SNFs, residential
care facilities, and hospitals for adopting or
promoting policies that lead to neglect and
poor quality of care. The Operation Guardians
program helps protect and improve the quality
of care for California’s elder and dependent
adults residing in California’s SNFs. The
Operation Guardians team identifies instances
of abuse or neglect for civil and/or criminal
prosecution by the Bureau of Medi-Cal Fraud
and Elder Abuse.105

Privacy Concerns
Upon receiving an allegation of elder abuse,
law enforcement often comes upon the concern
of facilities and their owners with their obligations regarding patient privacy under the
Health Insurance Portability and Accountability Act of 1996 (HIPAA)106 and the Lanterman Developmental Disabilities Act.107 The
former act requires facilities to protect their
patients’ “individually identifiable health information,” including the patients’ past, present,
and future physical or mental health or condition.108 This not only includes actual identifying information but also information that
would provide a “reasonable basis” to identify
the individual, such as a patient’s address,
birth date, or Social Security number.109 This
act is not a blanket prohibition on sharing
identifying information but does prohibit sharing that information unnecessarily.110
It may appear that HIPAA throws a road
block in front of investigators; however, there
are express exceptions within HIPAA that permit law enforcement to obtain information
necessary for their investigations.111 Covered
entities “may disclose” protected information
to government authorities looking into cases
of abuse, neglect, and domestic violence.112
Facilities concerned about safeguarding patient
information may ask for a court to review the
information to ensure the patient’s privacy is
being preserved. A court will then determine
what information, if any, may be disclosed,
and if there is a need for a protective order.113
Law enforcement may obtain protected information through court order or subpoena,
through grand jury subpoena, or through written authorization from the patient.114 This
information may then be used for identifying
or locating a suspect, fugitive, material witness,
or missing person,115 or for obtaining information about a crime victim.116 Facilities may
also disclose otherwise protected information
to law enforcement if there is suspicion a
death is the result of criminal conduct.117
Further, a facility may reveal protected
information if it believes, in good faith, that
a crime occurred on the premises that included
the covered patient or other patients.118 Any
emergency medical care provided off premises
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may also be shared with law enforcement
when necessary to inform them about a crime
that occurred on the premises.119 This information includes the nature of the crime, location of victims, and identification, description,
and location of the suspect. Lastly, facilities
may safely disclose information to law
enforcement to help avert a serious threat to
health or safety.120 In this instance, sharing
the information is permitted if it will “prevent
or lessen” a serious threat, or it must be critical to the ability of law enforcement to identify or apprehend an escapee or someone
who made an admission to a violent crime.121
This can be done without the patient’s prior
approval so long as the facility shows reasonable efforts to contact the patient or his
or her legal guardian.122 In this last instance,
the prosecutors or law enforcement may
agree to a protective order and an agreement
to not disseminate the information and to
destroy the information at the conclusion of
litigation.123 Although litigation is anticipated,
the Code of Federal Regulations currently is
silent on what constitutes dissemination and
what can be considered the end of litigation.
While HIPAA does not require disclosure
to law enforcement (covered entities “may
disclose”), California law requires disclosure
under certain circumstances. Any mandated
reporter, such as a facility and all health care
and administrative staff, must report suspected
elder abuse. The report must include, but is
not limited to, the name of the injured person,
where the injured person resides, the nature
and extent of any injuries, and the identity of
any suspect, if there is one.124
Other code sections require that mandated
reporters report not only cases of actual physical injury but also any situation in which
there is a reasonable belief that abuse has
occurred.125 No subpoena is required. In situations in which a mandated reporter is not
involved, law enforcement may reach the necessary information without patient consent if
a court so orders it after finding good cause
and after the facility has had notice and an
opportunity to appear.126 The disclosure may
only be made to law enforcement—including
prosecutors—and encompasses all identifying
information about the patient as well as his
or her prognosis or treatment. Of course,
records are also obtainable via search warrant,
although records of a physician may require
a special master (as defined in the statute) to
review the seized documentation.127 If the
facility receives Medi-Cal funds, it must retain
records and make them available to the Bureau
of Medi-Cal Fraud and Elder Abuse.128 Failure
to do so exposes the facility to potential sanctions.129 There is also the potential for criminal
charges for obstruction.130
With the population of elderly Californians growing exponentially, the need for pro18 Los Angeles Lawyer June 2017

tection from and prevention of abuse and
neglect takes on increasing importance. California’s licensing and criminal laws strike
the balance between the competing issues of
privacy of and protection for the elderly. The
role of long-term care providers, law enforcement, and regulatory agencies in combatting
elder mistreatment requires reporting and
enforcement of elder protection laws in longterm care settings.
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