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TROUBLE AT

SCHOOL

For-profit career colleges have faced suits and
investigations for misleading advertising, predatory
lending, and inflated job placement numbers
THE FOR-PROFIT career college industry nationally represents
more than 1,000 colleges and institutions, over 12 percent of the
higher education enrollment.1 In recent years, however, some forprofit career colleges have been under fire. In 2009, the U.S.
Government Accountability Office conducted an investigation into
the enrollment practices of for-profit career colleges and found that
at least four out of 15 colleges “encouraged fraudulent practices.”2
The U.S. Department of Education and state attorneys general in a
number of states—including California, Massachusetts, and Florida—
have investigated and pursued claims for misleading advertising and
inflating job placement numbers, among others.
In addition to battling claims on the regulatory and prosecutorial
front, for-profit career colleges have faced a number of claims by
current and former students alleging misrepresented job placement
rates and other statistics. These students have asserted causes of action
for fraud, negligent misrepresentation, and unfair business practices.
In California, many of the student claims are based on Section
94800 of the California Education Code and Sections 17200 and
17500 of the Business and Professions Code, which is where the
Private Postsecondary and Vocational Education Reform Act of 2009
is codified. The act provides rules for when and how most schools
can operate, as well as a list of approved and prohibited business
practices. Students asserting claims under section 94800 generally
allege that the school they attended either operated in an unapproved

manner, or engaged in prohibited business practices, such as promising
or guaranteeing employment upon graduation. Section 94897(b)
specifically states that institutions shall not “promise or guarantee
employment, or otherwise overstate the availability of jobs upon
graduation.”3
As a representative example, in 2012, students filed a class action
lawsuit against the United Education Institute (UEI) alleging violations
of various sections of the California Education Code and Business
and Professions Code based upon misrepresentations about student
prospects of receiving “a well-paying job upon graduation.”4 The
students alleged that UEI represented that it “employed skilled and
aggressive career services personnel that would work extensively
with [students]” in postgraduate job searches.5 The students claimed
that they remained jobless after graduation and, as a result, were
unable to pay off federal student loans.6 The parties stipulated to
binding arbitration pursuant to the arbitration clause in the enrollment
agreement. In January the class was certified and defined as all
students who graduated from UEI’s California campuses on or after
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October 15, 2008, and enrolled before August
22, 2013, and, within six months of graduation, did not find employment working at
least 32 hours per week in a single position
within their field of study.7
In addition to claims under the Education
Code, students frequently allege claims under
Business and Professions Code Sections 17200
and 17500. Section 17200 prohibits unfair
competition by prohibiting any “unlawful,
unfair or fraudulent business act or practice”
and any “unfair, deceptive, untrue or misleading advertising.”8 Section 17500 specifically prohibits untrue or misleading advertising
that is known, or which reasonably should
be known, to be untrue or misleading.9
In 2004, for example, a student filed a
class action lawsuit against Microskills San
Diego L.P. (Microskills), accusing the postsecondary vocational school of using outdated
statistical information to induce potential
students into believing that the high-tech
industry was booming with high-paying jobs
available to its graduates.10 The complaint
alleged that Microskills did not provide accurate information of postgraduate employment
rates, thereby misleading students.11 Microskills moved to compel arbitration, which
was denied, and lost on appeal.12 In 2006,
Microskills closed its doors, leaving over 100
students with no option to complete their
degrees. In 2007, the California attorney general and the San Diego district attorney’s
office filed a complaint against Microskills
alleging unfair business practices pursuant
to Sections 17200 and 17500.13 In 2008, the
company settled and agreed to pay $300,000
in restitution to 71 students.14
In conjunction with these statutory claims,
students have alleged common law claims of
fraud and negligent misrepresentation. Fraud
generally occurs when someone gains something of value, usually money or property,
by knowingly making a false representation
of a material fact to another individual. To
succeed on a fraud claim, a student must
prove: 1) the school made a representation
to the student that was materially false, 2)
the school knew that the representation was
false when made, or that it made the representation recklessly and without regard for
its truth or falsity, 3) the school intended to
defraud the student or to induce the student’s
reliance, 4) the student reasonably relied on
the representation, and 5) the student was
harmed.15 Students that have alleged fraud
against a for-profit college or vocational
school typically claim that a college counselor
misrepresented future job prospects to them
before they started at the school.
Negligent misrepresentation occurs when
a party asserts a fact that is not true and for
which it has no reasonable ground for believing to be true. Students asserting negligent
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misrepresentation tend to claim that the
school made misrepresentations to them
through a school’s advertisements, website,
or recruiters. To prove negligent misrepresentation students must show that 1) the
school misrepresented a fact, 2) the school
had no reasonable ground for believing the
fact to be true, 3) the school intended to
induce the students’ reliance on the misrepresented fact, 4) the students reasonably relied
on the misrepresentation, and 5) the students
were harmed.16 The main difference between
a fraud and negligent misrepresentation claim
is that negligent misrepresentation does not
require an element of scienter or intent.
In Goehring v. Chapman University, three
Chapman University law students from the
school’s inaugural class alleged both fraud
and negligent misrepresentation claims against
their former school. The students claimed
that Chapman University Law School did
not fully disclose its ABA accreditation
process and falsely represented that students
would be eligible to sit for the California bar
exam without accreditation.17 However, the
students failed to satisfy the damages elements
for their causes of action because they were
unable to prove that their damages were
directly related to their reliance on the representations made by Chapman University.18
While fraud and misrepresentation claims
have been difficult to establish against forprofit career colleges, claims under other
statutes have been successful. In Spielman v.
Ex’pression Center for New Media, for example, students sued their former school under
the now-repealed Private Postsecondary and
Vocational Education Reform Act of 1989.19
The act prohibited private postsecondary educational institutions from misrepresenting
their business in statements made to students.20
Rather than reading all the elements of common law misrepresentation into the statute,
the court allowed for a remand so that the
students’ claims could be interpreted under
the plain meaning of the statute.21 The court
noted that its own conclusion is “buttressed
by the fact that there are similar statutes…
which have been found not to include the
elements of common law fraud unless those
elements are made express in law.”22

Corinthian Colleges Case Study
By understanding the statutory and common
law claims brought by students, for-profit
career colleges can be better equipped to take
preventative measures to avoid these claims.
Educators can also learn from the travails
of other institutions, such as Corinthian Colleges. Founded in 1995, Corinthian was a
profitable educational institution with more
than 100 college campuses. However, in
October 2013, the California Attorney General filed a complaint against Corinthian and

its subsidiaries for misrepresenting job placement rates to students and investors, false
advertising, and unlawful enrollment provisions barring student claims.23 The complaint
accused Corinthian of marketing false advertisements to potential students that were “isolated,” “impatient,” individuals with “low
self-esteem,” and to students who have “few
people in their lives who care about them”
and who are “stuck” and “unable to see and
plan well for the future.”24 These allegations
were made to show the predatory tactics. In
addition, Corinthian allegedly used military
symbols to attract veterans. The claims in the
case were that Corinthian specifically targeted
students who would be less likely to complete
the program or who might be more easily
swayed to enter the program based on the
representations of the job placement rates.
In 2014, following this complaint, the
Consumer Financial Protection Bureau sued
Corinthian for predatory lending against its
students and illegal debt collection.25 Two
years before that, Corinthian had drawn the
attention of the U.S. Senate’s Health, Education, Labor, and Pension Committee, which
studied the enrollment, retention rates, and
profits of for-profit universities.26 The committee’s study concluded “Corinthian charges
some of the highest tuition prices,” yet it was
“unclear whether taxpayers or students [were]
obtaining value from the $1.7 billion investment
that taxpayers made in Corinthian in 2010.”27
The U.S. Department of Education thereafter began financially monitoring Corinthian. Because of the department’s intervention, Corinthian was forced to sell a dozen
of its campuses and to close 85 more.28 In
April, Corinthian closed the remainder of its
campuses, leaving 16,000 students displaced.
Corinthian has since filed for chapter 11
bankruptcy, which has effectively stayed litigation against the school.29 As a result, the
Department of Education instituted a federal
loan forgiveness program to help relieve the
financial burden on the students affected by
the closing of Corinthian’s campuses.30

Effectively Preventing Student Claims
The case of Corinthian Colleges is an extreme
example of what can happen to for-profit
career colleges that mislead students with
aggressive marketing and deceptive advertising. However, there are many more career
colleges and schools in the business of providing quality trade and technical skills to
students who need them. Those schools can
learn from the Corinthian example and some
simple strategies to avoid claims by students.
First, schools should strive to be open
and honest with students about their chances
of graduating and finding a full-time job. It
is imperative to establish transparency with
students at the outset in order to establish
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1. The U.S. Government Accountability Office will not
interfere with the practices of for-profit career colleges.
True.
False.
2. Students commonly bring claims against schools
under the Business and Professions Code.
True.
False.
3. The California Education Code provides guidelines
for how schools can operate.
True.
False.
4. A school cannot be disciplined for overstating the
availability of jobs upon graduation.
True.
False.
5. A school can freely advertise truthful information
about graduation rates and prospects for employment.
True.
False.
6. Student claims against a school for unfair business
practices can lead to a school’s closing.
True.
False.

12. The main difference between fraud and negligent
misrepresentation is that fraud requires an element
of scienter.
True.
False.
13. A student is able to sue a former school even if he
or she is not a current student at that school.
True.
False.
14. The Consumer Financial Protection Bureau may
protect the interests of students against predatory
lending and illegal debt collection.
True.
False.
15. The U.S. Senate’s Health, Education, Labor, and
Pension Committee studies the enrollment, retention
rates, and profits of for-profit universities.
True.
False.
16. California state-funded schools are not required
to comply with California’s record management program.
True.
False.

7. Schools are permitted to advertise information that
they reasonably could know may be misleading.
True.
False.

17. Schools should make statistics easily available to
prospective students regarding tuition costs, graduation
rates, and hiring opportunities.
True.
False.

8. A student can bring both statutory and common
law claims against a school.
True.
False.

18. Schools should only maintain records for one year
in case a claim is later brought against them.
True.
False.

9. In order to succeed on a claim for fraud, a student
does not need to prove that the school knew that the
representation it was making was false.
True.
False.

19. In Goehring v. Chapman University, the student
claimants were able to succeed on their causes of
action despite their inability to prove that their damages
were directly related to their reliance on representations
made by the school.
True.
False.

10. In order to succeed on a claim of negligent misrepresentation, a student does not need to prove that
the school intended to induce the student’s reliance.
True.
False.
11. In order to succeed on a claim of negligent misrepresentation, a student does not need to prove that
he or she was harmed.
True.
False.

20. Both the California Code of Regulations and the
Code of Federal Regulations govern record retention.
True.
False.

Address
City
State/Zip
E-mail
Phone
State Bar #
INSTRUCTIONS FOR OBTAINING MCLE CREDITS
1. Study the MCLE article in this issue.
2. Answer the test questions opposite by marking
the appropriate boxes below. Each question
has only one answer. Photocopies of this
answer sheet may be submitted; however, this
form should not be enlarged or reduced.
3. Mail the answer sheet and the $20 testing fee
($25 for non-LACBA members) to:
Los Angeles Lawyer
MCLE Test
P.O. Box 55020
Los Angeles, CA 90055
Make checks payable to Los Angeles Lawyer.
4. Within six weeks, Los Angeles Lawyer will
return your test with the correct answers, a
rationale for the correct answers, and a
certificate verifying the MCLE credit you earned
through this self-assessment activity.
5. For future reference, please retain the MCLE
test materials returned to you.
ANSWERS
Mark your answers to the test by checking the
appropriate boxes below. Each question has only
one answer.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

n True

n False

n True

n False

n True
n True
n True
n True
n True
n True
n True
n True
n True
n True
n True
n True
n True
n True
n True
n True
n True
n True

n False
n False
n False
n False
n False
n False
n False
n False
n False
n False
n False
n False
n False
n False
n False
n False
n False
n False

Los Angeles Lawyer December 2015 25

trust and to avoid unnecessary student claims.
This can most simply be done by making
statistics regarding student costs, graduation
rates, and hiring opportunities easily available
on the school website, in advertising materials,
and elsewhere.
Second, schools should maintain a strong
training program that instructs counselors
and marketers on what they can and cannot
say. Since many of the claims involve a counselor’s guaranteeing job placement or particular job outcomes, schools must stress to
counselors the importance of avoiding overblown promises. Schools should retain documentation of the training process.
Third, schools should have students sign
an acknowledgement before enrolling that
they understand their counselor is not guaranteeing them a job. The acknowledgement
should include language that shows the student was not relying on any other form of
advertisement when enrolling. This will help
preclude claims under the California Education Code as well as allegations of negligent
misrepresentation.
Fourth, schools should also regularly refer
to state and federal enforcement agencies
such as the Bureau for Private Postsecondary
Education for important updates and proposed regulations to ensure compliance. The
U.S. Department of Education has also estab-
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lished a Negotiated Rulemaking Committee
on Gainful Employment to prepare proposed
regulations that establish standards for programs that prepare students for gainful employment in a recognized occupation.31
Finally, one of the most important steps
in preventing student claims is to maintain
complete records. Having hard documentation of the practices and procedures of the
school will go leagues in helping prove that
the school abided by state and federal laws.
Schools should have an organized document
retention policy, including electronic documents, so that these documents may be preserved for electronic discovery if litigation
appears imminent. Schools should maintain
records for at least four years, since this is
the point at which claims of fraud and breach
of contract expire. If a student has not filed
a lawsuit within three years of the date of the
alleged fraud (or four years in the case of a
breach-of-contract claim), then he or she is
barred from bringing that claim. Schools should
also stay current on statutory record retention requirements. California state-funded
schools are required to comply with California’s record management program in order
to “apply efficient and economical management methods to the creation, utilization,
maintenance, retention, preservation and disposal of state records.”32 The California Edu-

cation Code and Code of Regulations, as well
as Code of Federal Regulations, include sections governing record retention.33
The rising trend of student and agency
claims against for-profit career colleges poses
a risk of which schools should be wary. By
understanding the current climate surrounding for-profit career colleges, common claims,
and engaging in appropriate preventative
measures, schools can place themselves in a
strong position to effectively manage the risk
that student claims present.
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