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BY VIVIAN F. WANG

EVIDENTLY
OBJECTIONABLE
Outside of summary judgment or anti-SLAPP motions, there is
little guidance for courts and attorneys on evidentiary objections
THE USE OF EVIDENCE in civil motion
practice in California state court can raise
numerous questions regarding evidentiary
objections. These include: 1) whether to object
to an opponent’s evidence, 2) whether to
respond to an opponent’s objections, 3) what
is the proper time and manner for submitting
any objections or responses (i.e., whether to
do it in writing before the hearing or orally
at the hearing, and whether any written filings
should adhere to a particular format), 4)
whether the court is required to expressly
rule on any objections, and 5) what is the
effect on appeal of the trial court’s evidentiary
rulings, or its failure to make the same.
In the context of summary judgment
motions, the Code of Civil Procedure, the
California Rules of Court, case law, and secondary authorities collectively provide answers to a number of these questions. There
is clear enough guidance as to how and when
to make and respond to evidentiary objections. Also, it is well settled that the court

must expressly rule on all evidentiary objections and that in the absence of an express
ruling, an objection is deemed overruled but
preserved for appeal. With motions to strike
under California’s anti-SLAPP statute, courts
are also obligated to rule on evidentiary
objections.
In other contexts, though, the authorities
offer little or no guidance on any of these
questions. This lack of guidance is surprising
and problematic. Among other undesirable
effects, it increases the uncertainty of and
the burden on litigants, who may, as a matter
of caution, feel obligated to submit evidentiary objections or responses thereto, and
take an overinclusive approach that courts
have criticized in the summary judgment
context. Similarly, a litigant may, as a matter
of caution, feel obligated to advance its position in writing in a prehearing filing, when
doing so orally at the hearing could adequately preserve the position at far less
expense. This situation also increases the

burden on courts, as they are the recipients
of all this potentially superfluous written
material.
The solution, however, is not necessarily
obvious. A rule that courts will not entertain
evidentiary objections on motions other than
those under the summary judgment or antiSLAPP statutes would be simple and clear,
and it would eliminate the burden on parties
and courts associated with evidentiary objections. But such a rule would fail to recognize
that decisions on other types of motions too
should rest on solid evidence and that judges
may not want to sort out evidentiary issues
without input from the parties. If parties are
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to be entitled to make and respond to evidentiary objections, there should be specific
rules, as with summary judgment, governing
how and when to do so.
It would pose an undue burden on courts
to extend their obligation to rule on evidentiary objections in the summary judgment
and anti-SLAPP contexts to all civil motions.
The best solution in this regard may be a
compromise approach that draws from a
recent proposed amendment to California’s
summary judgment statute, Section 437c of
the Code of Civil Procedure, which would
require courts to rule only on objections to
evidence that are material to the disposition
of the motion. Courts should be encouraged to do the same for other kinds of civil
motions.

Summary Judgment and Anti-SLAPP
Motions
When contemplating what the rules governing evidentiary objections might look like,
the natural starting point is the existing body
of law governing evidentiary objections on
summary judgment. Section 437c(b)(5) and
(d) provide that objections must be made
“at the hearing” or are deemed waived. Rule
3.1352 of the California Rules of Court provides that a party can make evidentiary objections either in writing or at the hearing as
long as a court reporter is present.1 In Reid
v. Google, Inc., the California Supreme Court
confirmed that “written evidentiary objections made before the hearing, as well as
oral objections made at the hearing are
deemed made ‘at the hearing’” under Section
437c for purposes of preserving the objection.
“[E]ither method of objection avoids waiver”
on appeal.2 For written objections, Rule
3.1354(a) of the California Rules of Court
supplies deadlines, requiring them to be
served and filed “at the same time as the
objecting party’s opposition or reply papers
are served and filed.” Rule 3.1354(b) describes formatting requirements for written
objections. Trial courts “must rule expressly”
on evidentiary objections accompanying summary judgment papers.3 Reid holds that
objections not expressly ruled upon are
deemed overruled but preserved for appeal.4
Neither the Code of Civil Procedure nor the
California Rules of Court addresses responses
to evidentiary objections in summary judgment pro ceedings, 5 but Tarle v. Kaiser
Foundation Health Plan, Inc., holds that “a
party who fails to provide some oral or written opposition to objections, in the context
of a summary judgment motion, is barred
from challenging the adverse rulings on those
objections on appeal.”6
The rules governing evidentiary objections
on summary judgment proceedings also apply
to special motions to strike under California’s
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anti-SLAPP law, codified at Section 425.16
of the Code of Civil Procedure. Under that
statute, a defendant who believes he or she
has been sued for an act “in furtherance of
the…right of petition or free speech under
the U.S. Constitution or the California Constitution in connection with a public issue”
may file a special motion to strike the offending causes of action.7 On such motion, the
defendant must first “‘make a threshold
showing that the challenged cause of action
is one arising from protected activity.’”8 If
he or she does so, the burden shifts to the
plaintiff, who, to defeat the motion, must
demonstrate a “‘probability of prevailing on
the claim.’”9 In Gallant v. City of Carson,
the court held that cases concerning evidentiary objections “in the summary judgment
context…also govern[] anti-SLAPP motions
because the two types of proceedings have
similar standards.”10 That is, the trial court
must “evaluate[] the merits of the lawsuit
using a summary-judgment-like procedure
at an early stage of the litigation.’”11 No
published case appears to address whether
parties must follow Rules 3.1352 and 3.1354
with anti-SLAPP motions, but at least one
practice guide12 and one unpublished appellate decision13 indicate those rules are applicable.

Other Types of Motions
Outside the summary judgment and antiSLAPP contexts civil litigators basically are
left to speculate about how and when to submit or respond to evidentiary objections,
whether the court will consider and rule on
them, and what it means if the court does
not do so. As judges from the Santa Clara
County Superior Court have repeatedly noted
in their orders, “There is no authority holding
that the Court must rule on an evidentiary
objection made in connection with a motion
other than a motion for summary judgment
or an anti-SLAPP motion.”14 Appellate opinions confirm that some trial courts decline
to rule on such objections.15
However, there is also nothing that prohibits trial courts from ruling on objections
outside of the summary judgment and antiSLAPP contexts. Just as there are cases in
which trial courts have ignored objections,
there are also cases in which they have ruled
on them.16 Indeed, there is anecdotal evidence
that in some courtrooms evidentiary objections have been considered and granted and
that parties have been deemed to have waived
the right to make or respond to objections if
they fail to do so in writing before the
hearing.17

Undesirable Uncertainty
That counsel cannot confidently predict how
a court will deal with objections on a par-

ticular occasion illustrates how risky it can
be for counsel to forego written objections
or responses. Doing so can lead to an inference (by counsel, counsel’s partners or superiors, or the client) that counsel fell short of
the duty to be a zealous advocate, especially
if the outcome is unfavorable. Thus, the lack
of guiding authority on evidentiary objections
outside of the summary judgment and antiSLAPP contexts has undesirable effects. For
one, it encourages litigants to follow an
overly cautious approach by filing written
objections and responses whenever they can
afford to do so. This often wastes litigant
resources, as there is evidence that evidentiary
objections rarely affect a court’s ultimate
decision.18 Reid indicates as much in the
summary judgment context, condemning
the trend of making “‘blunderbuss objections
to virtually every item of evidence submitted’”19 that has turned summary judgment
proceedings into an “‘all-out artillery exchange.’”20 Reid approvingly cites amicus
curiae comments that “‘[i]n the real world…
most evidentiary objections do not matter
very much to the…decision,’”21 and “‘[a]ll
too often trial courts face a flood of evidentiary objections, objections that may be addressed to matters that are tangential at best,
at least given the trial court’s view of the
critical issues or evidence.’”22 A recent report
jointly published by three committees of the
California Judicial Council corroborates
Reid’s point that evidentiary objections are
usually inconsequential. The report states
that “frequently, the number of objections
that pertain to evidence on which a court
relies in determining whether a triable issue
of fact exists is a small subset of the total
number of objections made by the parties.”23
According to the report, “many objections
are unnecessary, and that there is no need
for rulings on those objections.”24
In addition to causing parties to incur
needless time and expense, the lack of governing authority on evidentiary objections is
troublesome for other reasons. It exacerbates
existing power imbalances in litigation
because it tends to favor deeper-pocketed
parties, who are less likely to balk at the
additional expense that evidentiary sparring
entails. It also tends to put attorneys litigating
in an unfamiliar county at a disadvantage
because they may not be aware of the local
bench’s predilections regarding objections.
The virtually unchecked discretion that trial
courts currently have in dealing with evidentiary objections also risks damaging the bar’s
perception of the judiciary. Absent clear standards, whose application could give a court’s
decision the imprimatur at least of impartiality
if not correctness, counsel are more likely to
perceive that a court is acting arbitrarily,
adopting whatever stance on the evidence
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1. The California Rules of Court contain deadlines for
filing written objections to evidence in any papers supporting or opposing a civil motion.
True.
False.
2. A party wishing to make an oral objection to evidence
at the hearing on a summary judgment motion must
ensure that a court reporter is present at the hearing.
True.
False.

12. California’s anti-SLAPP statute allows defendants
who believe they have been sued for an act in furtherance of their right of petition or free speech under the
U.S. or California Constitution in connection with a
public issue to file a special motion to strike the offending causes of action.
True.
False.

3. A party may file written objections to evidence in
the papers on a motion for summary judgment any
time before the hearing on the motion.
True.
False.

13. When analyzing the merits of a special motion to
strike a cause of action under California’s anti-SLAPP
statute, the first step is to assess whether the plaintiff
has demonstrated a probability of prevailing on the
claim.
True.
False.

4. A trial court need not rule on objections to evidence
in summary judgment papers unless the evidence is
material to the disposition of the motion.
True.
False.

14. Cases concerning evidentiary objections in summary
judgment proceedings are also applicable to evidentiary
objections in anti-SLAPP proceedings.
True.
False.

5. If a trial court does not rule on an objection to evidence in summary judgment papers, the objection is
presumed overruled.
True.
False.

15. Declarations in civil litigation must state that they
are made under penalty of perjury.
True.
False.

6. If a party does not oppose an objection to evidence
in summary judgment papers, but the court does not
rule on the objection, that party may challenge the
objection on appeal.
True.
False.
7. The California Rules of Court require that oppositions
to objections to evidence in summary judgment papers
be made in writing.
True.
False.
8. The California Code of Civil Procedure does not
address how to submit oppositions to objections to
evidence in summary judgment papers.
True.
False.
9. The California Rules of Court do not address how
to submit oppositions to objections to evidence in
summary judgment papers.
True.
False.
10. If a party making an objection to evidence in summary judgment papers does not obtain a ruling from
the trial court on that objection, that party has waived
the objection on appeal.
True.
False.
11. The California Supreme Court has criticized a trend
of parties submitting excessive evidentiary objections
with summary judgment papers.
True.
False.

16. The California Judicial Council has recommended
amending the summary judgment statute to state that
trial courts need not rule on evidentiary objections in
summary judgment proceedings.
True.
False.
17. There are no appellate cases showing that trial
courts have ruled on evidentiary objections with motions
beyond summary judgment motions and anti-SLAPP
motions.
True.
False.
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happens to be convenient for the outcome
the court desires for the motion at hand.

Potential Solutions
One straightforward response to the current
lack of guidance on evidentiary objections
would be a rule that courts simply will not
consider them in connection with motions
other than summary judgment and antiSLAPP motions. This approach would eliminate the burden on parties of preparing and
responding to evidentiary objections and the
burden on courts of adjudicating them. There
is a colorable argument to support such a
rule: that “‘judges are excellent sifters of
proffered materials in support and opposition,
are capable of giving due weight to whatever
is produced in the record, and, therefore,
technical evidence rules need not apply.’”25
As one judge put it when faced with a slew
of evidentiary objections, “‘fighting over
comments or statements…as to whether or
not they’re relevant or…objectionable, you
know, this is not a jury for heaven’s sake.
I’m a judge…I can sift through this stuff. …
You should be able to rely on the court being
able to…eliminate what’s not relevant.’”26
This approach also might seem especially
attractive given how severely budget constraints have hampered courts’ ability to
process civil cases in recent years.27
On the other hand, there are significant,
and ultimately more persuasive, arguments
against simply doing away with evidentiary
objections and rulings. First, motion practice
should not be an evidentiary free-for-all that
relies entirely on the abilities of judges to sift
the wheat from the chaff. After all, the system
utilizes other mechanisms to ensure a basic
level of reliability in evidence supporting civil
motions. For instance, declarations must conform with the requirements of Section 2015.5
of the Code of Civil Procedure, whose purpose is to “enhance the reliability of all declarations used as hearsay evidence by disclosing the sanction for dishonesty”—that
“perjured statements might trigger prosecution under California law.”28
Second, some judges may not want to
rely on their own evidentiary sorting abilities,
instead subscribing to the view that litigants
should not “treat judges as if they were pigs
sniffing for truffles.”29 Third, even if it is
true that evidentiary objections usually do
not affect the ultimate outcome on a motion,
there will be cases in which they do matter.
Fourth, evidentiary objections are, with good
reason, deeply engrained in civil motion practice in a variety of contexts, in which they
may be just as vital to the adjudicative process
as on summary judgment and anti-SLAPP
motions, when objections are not just permitted but required to be ruled upon. By
way of illustration, the rationale for requiring
28 Los Angeles Lawyer September 2015

courts to make evidentiary rulings on antiSLAPP motions is that those motions involve
assessing a plaintiff’s probability of prevailing
on a claim. Yet various other motions call
for the same analysis, including motions for
preliminary injunctions,30 to expunge lis pendenses,31 and for prejudgment attachment
orders.32
Admittedly, unlike summary judgment or
anti-SLAPP motions, other motions do not
have the potential to be case dispositive as a
matter of law. However, depending on the
circumstances, preliminary injunction or
attachment proceedings could well be case
dispositive as a matter of fact. Similarly, when
it is not economically feasible to pursue certain claims unless they are aggregated as a
class action, denial of a motion for class certification is essentially case dispositive. In
these instances and others in which a motion’s
outcome will materially affect a lawsuit’s status, there should be procedural constraints
on the introduction of evidence that go
beyond the “sifting” powers of the judge.33
Thus, it would be too blunt a remedy to
abolish evidentiary objections for all civil
motions. A more nuanced approach would
be to abolish written objections but allow
oral ones. This could substantially reduce
the associated burdens on parties and courts.
If, however, the objections are numerous or
complicated, airing them orally for the first
time at a hearing may unduly extend (even
derail) the hearing, risking that other parties’
matters would not be heard and that the
court, having to make decisions on the fly,
could make mistakes.
If evidentiary objections, including written
ones, should be permissible, the next question
is whether courts should have to rule on
them in all instances. The answer seems to
be no because such a requirement would
impose an undue burden on the courts. For
example, the above-referenced California
Judicial Council report cites concern by one
research attorney that, with summary judgment motions alone, “the court is overwhelmed with work even without having to
rule on objections to evidence that, even if
sustained, would have no impact on the
court’s decision.”34 In that report, the Superior
Court of San Diego County also commented:
“Quite often it only takes a few documents
for the Court to find a triable issue of fact.
Ruling on objections to evidence not needed
to make that determination is a waste of
judicial resources.”35
In response to these considerations, the
report recommends amending Section 437c
to provide that trial courts “need rule only
on objections to evidence that is material to
the disposition of the summary judgment
motion,” which would displace their current
obligation to rule on all objections as recently

reiterated by Reid.36 Any objection not ruled
upon would be preserved for appeal;37 under
Reid, such objections are presumed overruled.38
One can imagine a principle that takes a
cue from the proposed amendment to Section
437c and encourages, but does not necessarily
require, trial courts to rule only on material
objections for civil motions generally. To be
sure, doing so might call on some judges to
perform more work than they currently do.
Yet if courts are concerned by such a change,
they could promulgate new local rules, general
orders, or policy statements discouraging
excessive evidentiary objections (such as by
imposing numerical or page limits on objections and responses thereto). If parties receive
the message that they should be judicious
with objections to begin with, and it is clear
the trial courts should simply ignore any
objections that are inconsequential, the additional burden may not be great. Conversely,
a principle assuring trial courts that it is
acceptable to rule selectively on objections
may actually save other judges some work.
In the current vacuum of law, trial courts
have sometimes ruled on objections that are
ultimately inconsequential to the outcome
on the motion. For example, in Morgan v.
Wet Seal, the trial court, ruling on a class
certification motion, denied all the plaintiffs’
objections to the defendant’s evidence, although it also noted that it had not relied
on some of the declarations that the plaintiffs
found objectionable.39
Encouraging trial courts to rule on significant evidentiary objections is consistent
with the idea that it is preferable for trial
courts to explain their orders. One of the
purposes of written opinions is to “communicate a court’s conclusions and the reasons
for them,” and the process of preparing them
should help impose “intellectual discipline
on the author, requiring the judge to clarify
his or her reasoning and assess the sufficiency
of precedential support.”40 Evidentiary issues
could be treated like any other argument in
the parties’ briefs. If they affected a court’s
rationale in the course of reaching a decision,
it is helpful to the parties, attorneys, other
observers, and appellate courts if the trial
court record indicates as much.41

The Need for Procedural Rules
Assuming that evidentiary objections are
acceptable in proper doses, parties should not
have to guess about when and how to assert
or respond to them. The California Rules of
Court could be amended to incorporate for
all motions the procedures that now govern
summary judgment motions, or some other
set of reasoned and sufficiently clear procedures. Rule 5.111(c) already provides for
family court proceedings a set of procedures

akin to those governing summary judgment
motions.42 Local rules could also fill the void
in the current law on a court-by-court basis.
For example, before it was superseded in 2013
by Rule 5.111(c), Local Rule 5.8 of the Family
Division of the Los Angeles County Superior
Court set forth procedures for evidentiary
objections for family court proceedings.43
Federal courts have also used local rules to
specify procedures for making evidentiary
objections with summary judgment motions,44
since the Federal Rules of Civil Procedure,
unlike the California Rules of Court, do not
contain any provisions for doing so.45
Attorneys and parties need greater clarity
about whether, when, and how to submit
and respond to evidentiary objections on
civil motions other than summary judgment
and anti-SLAPP motions. In the present void
of authority on this issue, courts act inconsistently and unpredictably, and both party
and judicial resources are wasted. In light
of various competing factors, including the
need for reliable evidence and courts’ heavy
workloads, objections should not simply be
abolished, but neither should courts always
be required to rule on them. Trial courts
should be encouraged to address them when
they matter. Such a principle leaves the door
open for cases that may incrementally expand
the requirement for evidentiary rulings in
limited, specific situations beyond summary
judgment and anti-SLAPP motions. And, if
evidentiary objections are not going to be
abolished, local rules or rules of court should
clearly articulate deadlines for filing objections and responses in writing and specify
whether they are permissible at oral argument. At bottom, parties deserve a better
sense of what the court expects of them and
what they can expect from the court when
it comes to an issue that arises as often as
this one does.
n
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