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by Scott E.Boyer

Employees

ONLY
California courts require a threshold showing
of remuneration for consideration of employee
discrimination claims under the FEHA
MANY PUBLIC ENTITIES, nonprofits, and
other member associations rely upon volunteers for emergency medical and fire services,
education, and economic development, and
in turn, many volunteers donate their time
and services to promote the laudable goals of
these organizations. Despite the importance
of volunteers, they do not enjoy the same
status and rights as full-time employees. Several recent court decisions make it clear that
volunteers face an uphill battle if they sue for
employment discrimination.
California’s laws protecting equal opportunity in the workplace are rooted in the Fair
Employment and Housing Act (FEHA).1 The
act’s antidiscrimination provisions were enacted to “protect and safeguard the right
and opportunity of all persons to seek, obtain
and hold employment without discrimination or abridgement.”2 As such, the FEHA’s
provisions make it unlawful for an employer
to discriminate against a protected employee
“in compensation or in terms, conditions,

or privileges of employment.”3
However, in order to benefit from the
FEHA’s antidiscrimination protections, one
must be an employee.4 The FEHA does not
actually define who is an employee.5 Rather,
the statute only includes exclusions for persons employed by close relatives and persons employed by nonprofit sheltered workshops and rehabilitation facilities. 6 The
statutory exclusion does little to shed light on
who may or may not fit the definition of an
“employee.” Therefore, California courts
have had to look beyond the statute when
assessing who is an employee entitled to the
benefit of the FEHA’s antidiscrimination protections.
Courts have cited the definition of “employee” in regulations established by the
Department of Fair Employment and Housing, which state that an employee is any indiScott E. Boyer practices employment law with
Kessel & Associates in Los Angeles.
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vidual who is “under the direction and control of an employer under any appointment
or contract of hire or apprenticeship, express
or implied, oral or written.”7 California courts
have thus determined that an employee under
the FEHA can be an individual who has been
appointed, who has been hired under express
or implied contract, or who serves as an
apprentice.8
As a result, plaintiff volunteers have attempted to designate themselves as appointees.
For example, in Mendoza v. Town of Ross,9
the plaintiff sued for disability discrimination in violation of the FEHA after the town
of Ross terminated his position as a volunteer
community service officer. Citing his identification card, which stated that he was certified
as a “duly appointed Community Service
Officer,” the plaintiff argued that he met the
FEHA’s definition of an employee because
he was appointed to his volunteer position.10
However, the court of appeal rejected that
argument, finding that no matter what was
stated on the identification card, a local ordinance vested the town council with exclusive
authority to make appointments to employment. Because the town’s appointment process
had not been initiated for the plaintiff, he was
deemed not to have been appointed for the
purposes of meeting the definition of “employee” under the FEHA.11
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Ordinances in the public sector and policy manuals or employee handbooks in the
private sector typically define the appointment
process for a volunteer. Even if these sources
use some derivation of the word “appoint”
to describe how an individual is awarded a
volunteer position, the analysis does not end
there. Rather, these same sources must be
reviewed to see if there is a description of the
process by which one is appointed to an
employee position. For example, civil service rules typically describe how one is appointed to be a classified employee in the
civil service system. The rules and provisions
in these sources are the starting point for
those attempting to show that they were
appointed to a position.

Public Employees
Although volunteers at public employers have
also attempted to argue employment by contract for the purposes of meeting the definitional standard of an employee under the
FEHA, the argument has been largely unsuccessful. Unlike some private employment
relationships, which may be governed by
contract, the terms of public employment
are typically governed by statute.12 As such,
contracts cannot be used to circumvent statutory provisions controlling the terms and
conditions of public employment.13 Therefore,

individuals attempting to assert they are public employees for the purposes of an employment lawsuit must show employment in
accordance with the applicable statute or
local ordinance.14
Because the antidiscrimination objectives
and relevant wording of the federal antidiscrimination statutes are similar to the FEHA,
California courts have also looked to federal
authority on the subject.15 Title VII of the
Civil Rights Act of 1964,16 which most closely
approximates FEHA’s antidiscrimination
objectives, “succinctly defines ‘employee’ as an
‘individual employed by an employer.’”17 The
first element of the Title VII test of employee
status requires a plaintiff to prove that he or
she was hired by the putative employer.18
This first test requires that remuneration was
provided in exchange for work.19
Federal courts have applied this test to
claims of employee status. The Second Circuit,
for example, determined that an unpaid intern
could not sue for sexual harassment under
Title VII because she did not receive any
financial benefit, and compensation is “essential” to the existence of an employer-employee
relationship.20 In another case, the Eighth
Circuit determined that a rodeo barrel racer
could not bring a Title VII claim because the
defendant association did not provide any
compensation.21 The Fifth Circuit recently
determined that a volunteer firefighter suing
for sexual harassment who received $78 for
responding to 39 calls, a life insurance policy, a uniform, a badge, and training, was not
an employee under Title VII because she also
had not make a requisite showing of remuneration.22
California courts have followed suit in
requiring a threshold showing of remuneration.23 In Mendoza, for example, the court
considered Labor Code Section 3352, which
excludes volunteers at public agencies from
receiving workers’ compensation benefits.24
Based upon this statutory exclusion, California
courts have determined that it would make little sense to find that a volunteer who is receiving no remuneration is an employee under
the FEHA but not an employee for workers’
compensation purposes.25
Even if an entity makes a policy decision
to extend workers’ compensation benefits to
volunteers, the receipt of those benefits by
a volunteer may still not prove remuneration. In Estrada v. City of Los Angeles, the
court of appeal determined that receipt of
workers’ compensation benefits alone is insufficient to grant employee status.26 In that
case, a former volunteer police reserve officer brought a lawsuit against a city alleging
disability discrimination under the FEHA.
The city’s administrative code included volunteer reserve officers within the definition
of “employee” for the purposes of workers’

MCLE Test No. 237

MCLE Answer Sheet #237
EMPLOYEES ONLY

The Los Angeles County Bar Association certifies that this activity has been approved for Minimum
Continuing Legal Education credit by the State Bar of California in the amount of 1 hour.

Name
Law Firm/Organization

1. California’s laws protecting equal opportunity in
the workplace are rooted in the Fair Employment and
Housing Act (FEHA).
True.
False.
2. The FEHA’s provisions make it unlawful for an
employer to discriminate against a protected employee
in which of the following:
A. Workplace assignments.
B. Management and employee protections.
C. Compensation or in terms, conditions, or
privileges of employment.
D. None of the above.
3. An individual does not have to be an employee to
benefit from the workplace antidiscrimination protections of the FEHA.
True.
False.
4. The FEHA clearly defines who meets the criteria of
an employee under the statute.
True.
False.
5. The FEHA includes exclusions for persons employed
by nonprofit sheltered workshops and rehabilitation
facilities.
True.
False.
6. The Department of Fair Employment and Housing definition of an employee includes an individual who has
been appointed by the employer.
True.
False.
7. The following category has been determined by
California courts to meet the definition of an employee
under the FEHA:
A. An individual hired under implied contract.
B. An apprentice.
C. An individual hired under express contact.
D. All of the above.
8. In Mendoza v. Town of Ross, the plaintiff asserted
that he was an employee because he was hired under
an express contract.
True.
False.
9. In Mendoza, the court of appeal determined that the
plaintiff was not an employee because:
A. He had not signed an employment contract.
B. He had not completed his probationary
period.
C. The town’s employment appointment process
had not been initiated for the plaintiff.
D. He did not receive a salary.
10. The terms of public employment are usually governed by contract.
True.
False.
11. Written contracts can be used to circumvent provi-

sions in statutes setting forth the terms and conditions of public employment.
True.
False.
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12. Which federal statute most closely approximates
the FEHA’s antidiscrimination objectives:
A. Occupational Safety and Health Act of 1970.
B. Title VII of the Civil Rights Act of 1964.
C. Worker Adjustment and Retraining
Notification Act.
D. National Labor Relations Act.

E-mail

13. An individual must show remuneration has been
provided in exchange for work in order to qualify as an
employee under Title VII.
True.
False.

2. Answer the test questions opposite by marking
the appropriate boxes below. Each question
has only one answer. Photocopies of this
answer sheet may be submitted; however, this
form should not be enlarged or reduced.

14. This federal circuit recently determined that a volunteer firefighter suing for sexual harassment who
received $78 for responding to 39 calls, a life insurance
policy, a uniform, a badge, and training, was not an
employee under Title VII:
A. The Second Circuit.
B. The Eighth Circuit.
C. The Ninth Circuit.
D. The Fifth Circuit.
15. California courts do not require a showing of remuneration in order to qualify as an employee under
FEHA.
True.
False.
16. Labor Code Section 3352 excludes volunteers at
public agencies from receiving workers’ compensation benefits.
True.
False.
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ANSWERS
Mark your answers to the test by checking the
appropriate boxes below. Each question has only
one answer.
1.

■ True

2.

■A

3.

■ True

■ False

4.

■ True

■ False

5.

■ True

■ False

6.

■ True

■ False

7.

■A

8.

■ True

9.

■A

10.

■ True

11.

■ True

12.

■A

19. For employee qualification under the FEHA, remuneration must come in the form of direct compensation.
True.
False.

13.

■ True

14.

■A

15.

■ True

■ False

16.

■ True

■ False

20. A volunteer who only receives benefits from an
employer consisting of clerical support and networking
opportunities is still considered an employee.
True.
False.

17.

■ True

18.

■A

19.

■ True

■ False

20.

■ True

■ False

17. An individual’s receipt of workers’ compensation
benefits alone is sufficient to qualify as an employee
under the FEHA.
True.
False.
18. The California Legislature acknowledged the importance of remuneration in the employment relationship
when enacting amendments to FEHA relating to which
category of protection:
A. Gender.
B. Race.
C. Age.
D. Disability.

■ False
■B

■B

■C

■C

■D

■D

■ False
■B

■C

■D

■ False
■ False
■B

■C

■D

■ False
■B

■C

■D

■ False
■B

■C

■D
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compensation coverage only.27 Although
the city had made a policy decision to extend
workers’ compensation benefits to reserve
officers, the court determined the consequence of this policy was not to convert uncompensated volunteers into employees for all
purposes.28 The court noted that workers’
compensation benefits simply serve to make
a volunteer whole in case of an injury while
performing volunteer duties, and the benefits
do not constitute remuneration.29

Remuneration
The California Legislature has also acknowledged the importance of remuneration in the

conferred a financial benefit upon reaching a
certain age if the volunteer accumulated a
specified amount of service credit. Under this
scenario, the court determined there was no
“guarantee of consideration for the work
performed,” because a volunteer might perform work but not accumulate the requisite
amount of service credit and therefore receive
nothing.34 Consequently, the volunteers in
this situation were deemed not to be employees because they received no compensation for
their work.
Similarly, when the only benefits being
offered are incidental to the employer, such
as clerical support and networking opportu-

nificant even when they bear little relation to
the underlying damages award.37
Public agencies wishing to limit their exposure can take steps to ensure volunteers and
other unpaid interns are not mistaken for
employees. First, public agencies should
ensure that local ordinances clearly define
who is an employee. Second, they should
state who is subject to the relevant ordinances, civil service, or other personnel rules
governing employment with the public entity.
Third, the rules should clearly state the
employment provisions do not apply to volunteers. Fourth, the rules should clearly delineate the process by which appointments to

There may be circumstances in the nonprofit and nonpublic agency arena in which
someone can show that he or she is an employee by virtue of having a contract or
apprenticeship. Even if an individual can make this showing, he or she must still be
able to show remuneration, and its absence will derail any efforts to prove the
individual is an employee for the purposes of making a claim of employment
discrimination under the FEHA.
employment relationship. Specifically, when
the legislature enacted amendments to the
FEHA that extended its coverage to disabled
employees, the legislature noted that by providing reasonable accommodations for disabled employees, employers were making the
economy stronger by keeping people working who would otherwise be receiving public assistance.30 The legislature made it clear
that disabled individuals needed to be compensated employees in order to benefit from
the FEHA’s protection.31 There is no reason
to believe the legislature’s statement regarding the FEHA’s protection of compensated
employees is limited to the disabled.
Remuneration typically takes the form of
direct payment of salary or wages. However,
the court has also acknowledged that remuneration does not have to be direct compensation. In fact, even substantial indirect
compensation that is not merely incidental
to the activity performed, such as health
insurance or vacation or sick pay can serve
as evidence of remuneration.32 In one case,
volunteer firefighters were found to have employee status because they received significant
benefits, including disability pensions, survivors’ benefits, group life insurance, and
scholarships for dependent children of deceased firefighters, all of which benefit the
employee independently of the employer.33
In another case, however, the only benefit provided to volunteer firefighters was participation in a service awards program, which
30 Los Angeles Lawyer July/August 2014

nities, a volunteer’s receipt of those benefits
does not transform the volunteer’s status to
that of an employee.35 Clearly, an individual
in an unpaid position who does not receive
any retirement, healthcare, insurance, tuition,
reimbursement, or similar benefits cannot be
said to have received remuneration, and thus
does not meet the definition of an employee.36
There may be circumstances in the nonprofit and nonpublic agency arena in which
someone can show that he or she is an employee by virtue of having a contract or apprenticeship. Even if an individual can make
this showing, he or she must still be able to
show remuneration, and its absence will
derail any efforts to prove the individual is an
employee for the purposes of making a claim
of employment discrimination under the
FEHA.

Law Enforcement
There are some organizations, most notably
in law enforcement, that have made the decision to include remuneration, sometimes significant remuneration, to its volunteers.
Although the decision to include remuneration may be rooted in sound policy, these
organizations must also understand that they
are leaving themselves exposed to lawsuits
based upon workplace discrimination. Discrimination lawsuits are expensive to defend,
and if a plaintiff prevails they can include an
award of attorney’s fees to the plaintiff’s
counsel. Attorney’s fees awards can be sig-

employment are made. Finally, and most
importantly, any benefits provided to volunteers should be set forth clearly in the rules,
and these benefits should be limited to incidental benefits or benefits put in place to
make a volunteer whole, such as workers’
compensation benefits to protect at-risk workers who may sustain injury while performing
work duties. Nonprofit organizations and
other private agencies utilizing volunteers
should make sure similar standards are set
forth in their policies.
Of course, employers should be careful not
to misclassify legitimate employees as volunteers. Not only does misclassification leave
an employer open to claims under the FEHA
but also could lead to exposure for other
employment-related claims, such as claims
under wage and hour laws.
Undoubtedly, volunteers and other unpaid
members must overcome several obstacles
in trying to prove they are employees for the
purposes of asserting FEHA claims. However,
there have also been instances in which volunteers have been able to show they received
benefits substantial enough to confer employee status. Volunteers who believe they
have been the victim of discrimination or
other conduct protected under the FEHA
should secure the rules and policies of the purportedly offending entity so as to be able to
determine the appointment process and the
full extent of benefits provided to the volunteer. Even if employee status can be proven,

this is only a first step in asserting a claim
under the FEHA, and the volunteer employee
must still prove he or she was subjected to
illegal animus based upon a protected category.
■
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