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YOUR YEARLY BUILDING OPERATING EXPENSE BILL FROM
YOUR LANDLORD WILL BE ON YOUR DESK SOON.
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1. Pay it without question;
2. Spend hours scrutinizing the bill for appropriateness; or
3. Have Mr. Tabor do the work for you...for free.

Mr. Tabor has saved companies like yours

over $5 Million Dollars analyzing building

operating expense bills. Mr. Tabor will

personally analyze operating expense bills

for the first two dozen tenants that contact him,

for free.

Landlords know Jeff Tabor as the guy who saves their tenants

more money challenging building operating expense bills

than anyone in the industry.

Landlord brokers know Jeff Tabor as the guy who gets his
clients the best lease terms, concessions, and protection
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WHAT DO JEFF TABOR’S CLIENTS HAVE TO SAY?

“Corporate Realty Advisors saves me thousands of dollars every year
by reviewing and challenging my landlord’s proposed building operating
expenses! You are simply the best firm out there today representing law firms!”
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JilioRyan Court Reporters

Call Jeff Tabor For The Best Representation In The Industry!
213-943-1353

AttorneysLeaseSpecialist.com
DOWNTOWN LOS ANGELES » CENTURY CITY » ORANGE COUNTY


http://www.attorneysleasespecialist.com

When you have a lot to lose,
we have a lot to offer

e popeee WALZER

(818) 591-3700 EXCLUSIVELY FAMILY LAW


http://www.walzermelcher.com

KA
Keller/Anderle e

BUSINESS TRIAL LAWYERS

The Firm for High Stakes
Business Litigation and Trials

Over $925 million in verdicts and judgments for our plaintiff clients,
and others successfully defended.

We're different. Lean.
Efficient. Smart.
We win and win big.
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n the South of the 1930s, when To Kill a Mockingbird
was set, Atticus Finch probably would have lost some

business over defending Tom Robinson, a black man
accused of raping a white woman, Mayella Ewell. The result
would be the same today, but for a different reason. Then,

Finch would have lost clients over issues of race. Now, it would be issues of
gender.

Questions about Finch and feminism have been around for decades. An
early critic of the mostly revered character was Steven Lubet, who wrote in
the Michigan Law Review in 1999 that Finch structured his cross-examination
of Ewell “to exploit a virtual catalogue of misconceptions and fallacies about
rape, each one calculated to heighten mistrust of the female complainant.”
Mediator Concurring in a 2009 article for The New Yorker, Malcolm Gladwell wrote
that, while “Finch wants his white, male jurors to do the right thing...he dare
not challenge the foundations of their privilege,” and so “[h]e encourages
them to swap one of their prejudices for another.” (Ironically, Harper Lee’s

LEEEN 213.926.6665 Go Set a Watchman, written before Mockingbird but not released until 2015,
judgecrispo@earthlink.net portrayed an elderly Finch as more racist than even Gladwell suggested.)

) . Such criticisms have only gained steam in recent years, as satirized by Ashe

www.judgecrispo.com Schow in the 2014 Washington Examiner piece titled “Atticus Finch: American

literature’s most celebrated rape apologist.” According to Schow, “[I]f “To Kill
a Mockingbird’ were taught in women’s studies classes today, Finch would
have to be labeled the villain of the book for not accepting at face value an

DR- LENTON A‘[K‘[NS accuser’s tale of rape.” In a critical response to Schow for bustle.com, Kristen
Scatton nonetheless posited that readers now had to ask, “In light of changing
PH'D" ] .D. attitudes about sexual assault and violence against women, how do we read To

>

Kill a Mockingbird’s trial scene,” and “how does the character of Atticus
Finch hold up under this kind of scrutiny?”

Notably, these articles were written before the cultural sea change that fol-
lowed the recent revelations about Harvey Weinstein and others. In the “post-
Weinstein” era, Atticus Finch might not “hold up” as well, except perhaps to
us lawyers. Scatton and Gladwell are not lawyers, of course, and they miss a
« MG dia tor I point obvious to those who are. When Finch took. on Robinson’s defense, he

; assumed an ethical duty to vigorously defend his client, whatever else he
believed. That an attorney may ethically represent a client who is potentially
guilty—even immoral—is axiomatic to most attorneys but seems counterintuitive
to many others. The collateral damage to two of Weinstein’s former attorneys
illustrates the point. As the allegations against Weinstein exploded, Lisa Bloom
promptly dumped him as a client but apparently still felt compelled to go on
an apology tour throughout the media, the success of which remains unclear.
Similarly, Boies Schiller Flexner, whose chairman David Boies represented Al
Employment Gore in Bush v. Gore and argued for marriage equality before the Supreme
Elder Law Court, has been pilloried in the media and reportedly lost a number of clients
over representing Weinstein. I imagine lawyers have long suffered collateral
damage from representing unpopular clients, so this is not quite a “new”
¢ Personal Injury normal. But, these cases are a useful reminder that others don’t necessarily
assume the distinction between lawyer and client that we lawyers take for

www. AIKINSMEDIATION.COM granted.
i i A
A

877.495.4529
aikins@aikinsmediation.com
2201 EAST WILLOW STREET, #D-272 John Keith is the 2017-18 chair of the Los AnJg[eS l.aWyer Editorial Board. He practi(es
SIGNAL HILL, CALIFORNIA 90755 business litigation with the law firm of Fenigstein & Kaufman in Century City.

A\

Attorney | Real Estate Broker

Real Estate
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Gloria Allred Founding Partner Allred, Maroko & Goldberg

GLORIA ALLRED is a celebrated civil rights attor-
ney whose practice includes representation of
victims of discrimination due to sex, race, age,
physical handicap, or sexual orientation. She
founded and currently serves as president of
the Women’s Equal Rights Legal Defense and
Education Fund. Among the many honors award-
ed her are: the 1985 President’s Award from
the National Association of Women Lawyers,
the President’s Award for Outstanding Volun-
teerism (presented in 1986 by President Ronald
Reagan), the 2014 Lifetime Achievement Award
from The National Trial Lawyers, and the 2016
International Women’s Forum Women Who
Make a Difference Award. Allred has been listed
in “Southern California Super Lawyers” from
2004 t0 2017 as well as “Best Lawyers in Ameri-
ca” from 2011 to 2017. Her television commen-
taries and show, We the People, with Gloria
Allred, have been nominated for Emmys. Allred
is also the author of Fight Back and Win: My
Thirty-Year Fight Against Injustice—And How
You Can Win Your Own Battles.

What’s the first thing in the morning that
brings a smile to your face? The sunrise.

What is a typical day? Every day is very
different.

What about weekends? I work all of the
time unless ’'m sleeping or occasionally
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with family or friends.

It’s been said you haven’t taken a vacation
since the 1970s. True? It’s been so long
that no one can remember.

What drives you? I do have a passion for
justice. There are many wrongs that need
to be righted, and there are many indivi-
duals who have been victims of injustice.
I am very aware that I have a heavy re-
sponsibility. That’s my duty and I plan to
use every moment to fulfill it.

The New Yorker said you may be the most
famous practicing attorney in the country.
When did you know you were well-known?
People come up to me wherever I am—in
the airport, sidewalk, a store...wherever.

You went to the University of Pennsylvania,
married, had a child, divorced, and returned
to live with your parents. How did that feel?
Life is what’s happening when you’re
planning other things.

After earning a master’s degree, you moved
to Los Angeles to be a teacher. Why L.A.? |
decided that if I was going to be poor, I'd
at least like to be poor in the sunshine.
My daughter was five years old, and 1
thought it would be a wonderful place for
her to grow up.

You graduated from Loyola Law School and

became a lawyer in 1975. Good experience?
Loyola is where I met my wonderful part-
ners, Michael Maroko and Nathan Gold-
berg. They were my classmates.

You dedicated your book Fight Back and

Win to your partners, crediting them in your
battle against injustice. How so? We work
as a team. We could not have won the
victories we have won and continue to
win without that effort. We’re still togeth-
er more than four decades later.

As a young woman, you were raped at
gunpoint while in Acapulco. Did that inci-
dent inform the way you treat women? It
helps me understand what their life is
like. Many of my clients call me Mama

Gloria.

In 1981, California State Senator John G.
Schmitz called you a “slick butch lawyer-
ess” after you presented him with a black
leather chastity belt. You sued him, got
$20,000 and an apology. Was the apology
sincere? I really don’t care about apolo-
gies, and I donated the money to other or-
ganizations whom he had maligned.

Why the smile on your face? The irony is
that Schmitz was a right-wing, John
Bircher type. He always flaunted his so-
called family values. It turns out that he
had had a child outside of marriage with
a student of his. 'm the one who leads a
very conservative life style.

In the 1980s, you sued Flair Dry Cleaners,
and they changed their policy of charging
women more than men within five hours.
Quickest victory? Yes.

In 1992, you pressured the U.S. Senate
Ethics Committee and urged Oregon Sena-
tor Robert Packwood to release his diaries
after a newspaper article detailed his histo-
ry of sexual harassment. Aren’t diaries
private? I filed a complaint against him,
which led to the investigation of allega-
tions of sexual harassment. The Ethics
Committee took it from there.

You sued the Boy Scouts of America more
than 20 years ago for excluding girls, and
they changed their policy in October 2017.
Trend setter? Absolutely! We are pioneer-
ing civil rights attorneys. We don’t wait
for a time that it’s popular.

In 2007, you represented Circuit City em-
ployees in an age discrimination lawsuit.
Are you seeing more of this as baby
boomers age? I think that more victims
are aware of their rights and are more
willing to assert their rights.

Is there a change you think is needed in
California Law? I would like the statute of
limitations for civil cases for adult sur-
vivors of child sexual abuse to be elimi-
nated.



You went through your own messy divorce.
What do you legally advise those about to
marry? Marriage is a business as well as
romantic relationship. Sometimes, ro-
mance blinds a person to the business as-
pect. Proceed at your own risk.

What is the most important part of a rela-
tionship? Honest communication.

You’ve sued individuals, small businesses,
corporations, and the government. What is
the common denominator among them?
Some form of injustice.

You’ve called yourself a warrior. What is the
first thing you do to get ready for battle?
Whatever you are planning to do or not
planning to do, make your client part of
the decision-making.

Do your clients expect you to be a miracle
worker? I say I am a lawyer and not a ma-
gician, but we’ll do the best that we can.

Itis said you don’t shop and don’t cook.
What is the one thing you enjoy that is not
work-related? Watching Curb Your Enthu-
siasm on the airplane.

Do you have a favorite exercise? Well, I ex-
ercise my mouth quite a bit, but 'm told
that doesn’t count. I do run through air-
ports, though.

Super Lawyer, White House Award, and
Emmy—is there something else you want?
Nothing, except to have this gift of life as
long I’m permitted to have it.

What are your retirement plans? There is
nobody who knows me that thinks that
I’ll retire.

Are they right? A hundred percent.

You always appear to be camera ready. How
do you do it? I get enough sleep, I don’t do
drugs, I don’t drink alcohol, I never
smoked, and I'm a pescatarian.

You’ve been called a “limelight person.”
What advice do you give young lawyers in
dealing with the media? They need to un-
derstand what this is; it’s not Hollywood.
It’s civil rights.

Any recent event you’re excited about? In
early 2018, Netflix premiered a documen-
tary called Seeing Allred, which was part
of the U.S. Documentary Competition at
the 2018 Sundance Film Festival.

Cosby, Weinstein, Louis C.K., Moore,
Franken, Trump...is this the nation’s
tipping point? This is it. It’s not just one
moment; it’s been building for a very
long time. But it doesn’t mean it’s the
end of sexual harassment. It’s too severe

and too pervasive.

What do you make sure to have in your brief
case? Two computers and two cell phones.

What feature do you wish you could operate
on your iPhone? I do not profess to have
the knowledge that I should have about
tech. I don’t text and I don’t have people
call me on my cell phone.

What book is on your night stand? There is
no book on my nightstand. By the time I
go to bed, I close my eyes and go to sleep
immediately.

What magazine do you pick up at the doc-
tor’s office? I take my computer and work
while Pm waiting.

What is your favorite restaurant? Whatever
is closest when T am hungry.

Do you have a hidden talent? I love to dance.

What are the three most deplorable world
conditions? Lack of equality for women,
poverty, and a lack of meaningful action
about climate change.

Who are your two favorite presidents?
Kennedy and Obama.

What do you want written on your tomb-
stone? Here, we are all equal.

Working together
for a more just LA

We are looking for candidates for the Board of Directors of the pro bono
programs for the Los Angeles County Bar Association (LACBA)

L
Domestic Violence

| LegalServices
Project

ple throughout Los Angeles. E

th accurate inform

L |
Veterans
| Legal Services

Project Project

and AIDS

Itan

or counselforjustice@

Immigration
Legal Assistance

Legal Services
Project
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Making Contact: The Benefits of Building a Strong Network

TOO OFTEN, NETWORKING IS low on the list of priorities for a
young, employed lawyer. Between figuring out the basics of law
practice and meeting billable hours, networking can seem a chore
necessary only for job seekers. However, the positive relationships
that develop from networking can turn into mentorships, business
referrals, and friendships. These relationships take time to build,
which means the earlier an attorney starts, the more meaningful
relationships he or she can form.

Local bar associations are important resources for networking
with other attorneys in the area. The Los Angeles County Bar
Association (LACBA) Barrister’s Section offers many opportunities
for young attorneys to connect with each other, as well as more
experienced attorneys and the judiciary, e.g., it holds events such
as the annual Bench and Bar Reception, which gives young attor-
neys a chance to connect with state and federal judges in the
area. LACBA also has various other sections attorneys can join,
based on their practice areas.

Volunteering with one of LABCA’s legal services projects
(Domestic Violence, Veterans, Immigration, and AIDS) is a great
way to gain practical experience and to network with leading
attorneys throughout Los Angeles who also volunteer with the
projects. To encourage young attorneys to take advantage of these
opportunities, LACBA recently changed its dues structure for
new admittees and barristers. New admittees now receive LACBA
and Barristers section memberships free for their first two years
instead of one, and receive their third year for $50, a free Barristers
section, and one free onsite CLE program of up to two hours.

An affinity bar association is a professional organization of
lawyers of diverse backgrounds, which may include race or eth-
nicity, gender, sexual orientation, national origin, religious affil-
iation, veteran status, and more. Affinity bar associations provide
smaller pools of attorneys to connect with, which results in more
intimate settings and thus the ability to become acquainted faster.
They can also provide unique volunteer opportunities as well as
formal and informal mentorships.

For example, the Korean American Bar Association (KABA)
holds regular events throughout the year, most of which are free
to members. Members are often invited to participate in KABA-
sponsored events, such as its monthly legal clinic, which provides
free legal counsel to Korean Americans in Los Angeles. Members
also attend conferences together—e.g., the National Asian Pacific
American Bar Association Conference and the International
Association of Korean Lawyers—which helps solidify connections
within the group.

Both law firms and various bar associations provide financial
help to allow attorneys to attend conferences across the nation
and the world, which allows for meeting people from other
places as well as reinforcing relationships with those who traveled
from the same place. Conferences for those in the legal field
exist not only for various affinities but also different practice
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areas. Many of them offer CLE credit for California attorneys,
which provides an extra incentive for them to attend.

Alumni associations also offer networking opportunities since
connecting with individuals outside the legal field is just as impor-
tant as networking within it. Connecting with undergraduate
and law school local alumni groups and getting involved in lead-
ership and volunteer positions within those groups can provide
pressure-free environments in which a young lawyer can establish
friendships, mentorships, and potential business connections.
Various universities also partner with other schools in hosting
events, which can further expand networking opportunities.

Outside the established frameworks of bar and alumni asso-
ciations are various organizations that provide networking oppor-
tunities through volunteering. While lawyers are encouraged to
engage in pro bono matters, volunteering outside the legal field
offers fresh perspectives, with the added benefits of giving back
to the community and meeting new people.

Junior League of Los Angeles provides a highly structured
environment in which women connect with one another and
volunteer for various causes. Locating specific charities and other
nonprofits with volunteer programs is an option as well for those
who are concerned about the demands of such structures. Reading
to Kids, for example, is a nonprofit organization that is always
looking for volunteers to read to children at schools on the week-
ends, with no further commitment beyond each day’s volunteering.
For those who find the networking aspect of bar and alumni
associations challenging, volunteering can be a great way to get
started in making new connections.

Taking on leadership positions within these organizations is
perhaps the fastest way to connect with their members. Further,
it indicates leadership skills to both current and prospective
employers, which can be a remarkable benefit for a young and/or
inexperienced lawyer. However, a new lawyer would be wise to
consider the time commitment needed as well as flexibility, if
any, that these positions allow. As these organizations are largely
made up of those in similar situations—working professionals
in Los Angeles—the required meetings are often organized via
conference and video calls as opposed to in-person meetings.
However, they still require organizational skills as well as the
ability to communicate and manage time well. Furthermore, it
is important to determine whether these involvements would
create conflict issues with one’s employer, its clients, or its expec-
tations of the lawyer.

The legal profession can and does seem like a daunting place
for a new lawyer, but it does not necessarily have to be. Establishing
a strong network of friends and mentors has the potential to
make a legal career much more fulfilling and enjoyable. |
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333 Queen Street, Suite 610
Honolulu, Hawaii 96813

TEL: (808) 526-0811 brookhartlaw @ gmail.com FAX: (808) 531-2677

November 17, 2014

Jack Trimarco & Associates
Polygraph / Investigations, Inc.
9454 Wilshire Blvd., 6th Floor
Beverly Hills. CA 90212

Dear Mr. Trimarco:

In the winter of 2010, an environmental disaster occurred off the west coast of the island of
Oahu in the State of Hawaii. Heavy rainfall caused millions of gallons of contaminated water—
including toxic soil. trash and human medical waste—to pour from the Waimanalo Gulch Sanitary
Landfill into the ocean waters. Federal officials launched an investigation into the landfill’s
operator. Waste Management of Hawaii (“WMH™). The U.S. Attorney’s Office alleged there was a
conspiracy between members of the WMH and its environmental consulting firm to submit false
information to regulators about the adequacy of the landfill’s storm water management system.

I represented an employee of the environmental consulting firm hired by WMH to perform
construction quality assurance. During the investigation, all evidence pointed to the fact that my client
was innocent of any wrongdoing. Nevertheless, the Assistant U.S. Attorney insisted that my client pass
a polygraph. or else risk being indicted as a participant in the criminal conspiracy.

In 2012. you conducted a polygraph examination of my client. unequivocally establishing that
no deception was indicated, The Assistant U.S, Attorney then demanded that my client pass a polygraph
examination administered by FBI agents in Honolulu. The FBI alleged my client failed their polygraph
examination, but you responded with a thorough and compelling critique demonstrating how the FBI's
polygraph examination was deficient and should be disregarded.

Last year. I was notified by the U.S. Attorney’s Office of the District of Hawaii that their office
would not seek an indictment of my client. nor would any charges against him be pursued. I believe your
carefully and competently constructed polygraph examination and critique of the FBI's polygraph results
played a central role in our advocacy that prosecution should be declined in my client’s case.

Sincerely,

LAW OFFICES OF BROOK HART
A Law Corporation

BROOK HART

Jack Trimarco & Associates
310.247.2637

www,jacktrimarco.com ¢ jack@jacktrimarco.com
CA PI. #20970
9454 Wilshire Blvd., 6th Floor, Beverly Hills, CA 90212
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RICHARD EWING

BY TOBY ROTHSCHILD

The Shriver Act Advances the Cause of Civil Gideon

IN THE EARLY 1960s, a poor drifter named Clarence Gideon, pos-
sessed of minimal formal schooling and a lengthy criminal record,
was arrested and tried for burglarizing a pool hall in a small
town in the Florida panhandle. Gideon knew enough about the
legal system to request a court-appointed lawyer for his criminal
trial, but the trial court declined his request, leaving him to talk
to the jury and cross-examine the accusing witnesses all by himself.
Unable to impeach his accusers’ credibility or point out contra-
dictions in their testimony, Gideon soon found himself a convicted
felon, sentenced to five years in state prison. The Florida Supreme
Court affirmed Gideon’s conviction, finding that his request for
a court-appointed lawyer had been properly denied.

While in prison, Gideon studied the legal system. Acting in
propria persona (or, as he put it, “in proper person”), Gideon
hand-wrote a petition for certiorari! to the U.S. Supreme Court,
which agreed to hear the case. By this time, the Supreme Court
had already decided in Betts v. Brady? that government-paid
counsel was not required in felony cases, except when there were
special circumstances (for instance, if the defendant was illiterate
or mentally disabled). But the days of Betts were numbered:
future Supreme Court Justice Abe Fortas argued on behalf of
Gideon that even highly competent and well-educated defendants
were no match against the power of the state in criminal cases
and that the Constitution guaranteed free legal representation
to all defendants who were charged with felonies. Ultimately,
the Supreme Court unanimously agreed with Fortas, holding
that the denial of a state-paid lawyer in such circumstances
violated the due process clause of the Fourteenth Amendment.
Thanks to Gideon v. Wainwright,? states are now required to
provide free legal counsel to indigent defendants who are charged
with a felony.

In the case of Clarence Gideon, having a lawyer made all the
difference in the world. While in the wake of Gideon several
hundred convicts were released from Florida prisons, the state
chose to retry Clarence Gideon. Following the summation by
Gideon’s court-appointed lawyer, the jury took only about an
hour to render a full acquittal.

It cannot be overemphasized that having a lawyer improves
access to justice.

But what about civil cases that threaten the loss of a person’s
basic human needs? One sitting jurist has encapsulated the next
frontier of Gideon as follows:

In the criminal context, a defendant facing the risk of

incarceration is, at the very least, entitled to an attorney

as a constitutional right. There is, however, no such cor-

responding right in the vast majority of civil cases. Yet,

civil cases deal with many matters that we hold perhaps
just as dear as our own personal freedom, including custody

of our children, our physical safety, our ability to work,

and our need for shelter.#
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This concern has given rise to the movement generally known
as “Civil Gideon,” a phrase coined in the late 1980s by federal
Judge Robert W. Sweet.’ Today, many in the “access to justice”
field prefer the phrase “Right to Civil Counsel” over “Civil
Gideon,” in order to distinguish the movement from criminal
law matters and the widely reported shortfalls in government
funding for public defenders. Regardless of the label, the goal of
the movement is perhaps best and most simply stated in a 2015
resolution adopted by the Conference of Chief Justices and the
Conference of State Court Administrators, which calls for “100
percent access to effective assistance for essential civil legal
needs.” As far back as 2006, the American Bar Association had
similarly urged “federal, state, and territorial governments to
provide legal counsel as a matter of right at public expense to
low income persons in those categories of adversarial proceedings
where basic human needs are at stake, such as those involving
shelter, sustenance, safety, health or child custody, as determined
by each jurisdiction.”®

Toby Rothschild practices ethics and professional responsibility law on behalf
of legal services programs in California.



The struggle to guarantee counsel in
civil cases involving basic human needs
has been played out in courts and legisla-
tures across the country. In California, a
right to court-appointed counsel has his-
torically been recognized in a number of
noncriminal matters initiated by the state.
These include situations involving minors
in juvenile delinquency proceedings,” for
those committed to prison after a Youth
Authority commitment,? for parents with
children in out-of-home care,? in specified
circumstances for minor respondents in
juvenile dependency proceedings,'0 for
parents in proceedings to declare children
free from parental custody and control,!!
for a noncustodial parent accused of neglect
in stepparent adoption proceedings,!? for
defendants in proceedings prosecuted by
the state to determine paternity,!3 for defen-
dants in actions to reimburse counties for
child support payments under Welfare
and Institutions Code Section 11350, for
people seeking to overturn certification
for intensive treatment for mental health
disorders,'# and in several other situations.
Yet, a guaranteed right to counsel in cases
involving the potential loss of housing,
in child custody cases, and in guardian-
ships and conservatorships remains mostly
illusory.

Lassiter

Those hoping for a judicial fiat that would
find a right to civil counsel in the federal
Constitution must grapple with a 1981 deci-
sion in a case called Lassiter v. Department
of Social Services of Durham County.)S In
that case, the U.S. Supreme Court deter-
mined that an indigent parent facing ter-
mination of parental rights, in a proceeding
initiated by the state, had no due process
right to counsel. Due process, the Court
held, guarantees a right to appointed coun-
sel only when the indigent litigant “may
be deprived of...physical liberty” if he or
she loses the case. Unlike Betts, Lassiter
has exhibited remarkable staying power
in the three-and-a-half decades since its
issuance.

The California Constitution, however,
may hold promise for a different result.
Within California, a framework for pos-
sible future judicial determination of a civil
right to counsel was promulgated four
years after Lassiter, by way of a concurring
and dissenting opinion from the California
Court of Appeal in the case of Quail v.
Municipal Court.16

The majority opinion in Quail is about
as pedestrian as it gets. Poor Mr. Quail
was evicted from his home, and he filed
an appeal to try to overturn the eviction
judgment. However, in a pattern that has

become all too familiar in present-day Los
Angeles County, there was no court reporter
present for the trial, so the aggrieved tenant
had to follow the complicated and labor-
intensive process of obtaining a “settled
statement” for his appeal. This process
essentially requires all parties and the trial
court to cooperate in recreating an ad hoc
version of the court reporter’s trial tran-
script. Ultimately, the court of appeal’s
decision in Quail simply remanded the
case back to the appellate departments of
the superior court to conduct further work
on the settled statement. Nothing contro-
versial there.

Yet, it was Mr. Quail’s request for ap-
pointed counsel, to be paid by the gov-
ernment—a request which was denied by
trial and appellate courts alike—that led
to the (partial) dissent, penned by Justice
Earl Johnson. Justice Johnson explained
that he would have appointed counsel for
Mr. Qualil for two reasons: first, that Mr.
Quail was not only indigent but also suf-
fered from mental disabilities, and, second,
more comprehensively, because the Calif-
ornia Constitution guarantees state-paid
counsel in such cases. The route by which
Justice Johnson reached this latter conclu-
sion is fascinating.

Justice Johnson’s dissenting opinion
emphasizes that a common law right to
counsel in civil cases has existed in Calif-
ornia since 1850 and that this right was
implicitly recognized by the California
Supreme Court in 1919. A digression is
in order here. It is a little known fact that,
since the adoption of the California Con-
stitution in 1850, the “rule of decision in
all the courts of this state”—unless con-
travened by positive law—is the common
law of England. This is so despite the fact
that, as of 1850, the United States had
long since thrown off the shackles of
British imperialism and had established
its own common law by judicial decisions
throughout the states of the union. Today,
this rule is expressly laid out in California
Civil Code section 22.2: “The common
law of England, so far as it is not repug-
nant to or inconsistent with the Con-
stitution of the United States, or the Consti-
tution or laws of this State, is the rule of
decision in all the courts of this State.”

Justice Johnson’s dissenting opinion in
Quail firmly establishes that English com-
mon law before 1850 provided indigent
civil litigants with a right to the assistance
of appointed counsel without charge. Citing
to the 1917 case, Martin v. Superior Court,
Justice Johnson quotes Blackstone who
wrote that “““paupers...are, by statute...
to have original writs and subpoenas gratis,
and counsel and attorney assigned them

without fee; and are excused from paying
costs....”””17 Marshall, another leading
British commentator, wrote, ““With a view
to enable such poor persons as have not
ability to pay the expenses incidental to
the prosecution of an action to enforce
their rights, they may, upon such inability
being shown, be admitted to sue in forma
pauperis. When so admitted the plaintiff
is exempt from the payment of court fees,
and he is entitled to the service of counsel,
and of an attorney, who render their ser-
vices without reward...””18 Justice John-
son’s source for these quotes was none
other than the California Supreme Court.

In 1917, the California Supreme Court
expressly ruled in Martin that indigent
California litigants were entitled to the
same in forma pauperis rights conferred
on indigent litigants in England prior to
1850, at least as regards payment of court
costs.!? The supreme court acknowledged
that no California statute provided for a
waiver of court costs, instead resting its
decision on English common law rights as
set forth in the writings of Blackstone and
Marshall. Because the petitioner in Martin
already had his own lawyer, the “right-to-
counsel” component of English common
law was not ripe for review. Nonetheless,
the court held that indigent Californians
were entitled to a waiver of court fees
specifically because that right existed under
the common law of England prior to 1850.
Justice Johnson’s dissent explained that the
logical extension of Martin is to grant a
right to civil counsel, as well as fee waivers,
since the right to appointed counsel likewise
existed under English common law

To the chagrin of those hoping for a
decision vindicating a constitutional right
to civil counsel, Justice Johnson was always
just one vote short. He was in a 2-1 minor-
ity in Quail, and Quail’s petition for state
supreme court review of the denial of his
request for counsel garnered only three of
the necessary four votes. As Justice Johnson
noted in his dissenting opinion: “When
some resourceful, lucky indigent lay person
finally reaches the California Supreme
Court with this issue, the reasoning of
Martin...should also render choate the
right to free counsel in civil cases. Certainly,
“English cases prior to 1850...had ex-
pressly recognized such a right.”20

Shriver Act

To this day, 33 years after Quail, we still
have no definitive word from the California
Supreme Court on the subject of a guar-
anteed right to civil counsel. For the time
being, then, the ball remains in the legis-
lature’s court. Indeed, the California State
legislature has acted. In 2009, California
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enacted the nation’s most comprehensive
right to counsel law: the Sargent Shriver
Civil Counsel Act, codified at Government
Code Sections 68650 et seq. The law estab-
lishes numerous pilot projects, funded by
increases in court fees, as collaborative
ventures between legal service providers
and their local superior courts. Many of
the projects are colloquially referred to as
“Shriver Projects.” These projects provide
legal assistance and judicial system inno-
vations to help low-income individuals
and families facing critical legal problems
involving basic human needs. The act also
calls for analysis, evaluation, and reports
to the legislature, to assess whether the

state needs to provide counsel in other
areas in order to ensure equal access to
justice. The fundamental goal of the act,
and the right to counsel movement as a
whole, is to ensure that court cases are
decided on the merits, and not on the basis
of which party is represented by counsel
and which is not.

Ten pilot projects were established in
the first five years of the Shriver Act. These
programs have provided legal counsel to
nearly 27,000 individuals facing the loss
of their homes, child custody disputes, or
the urgent need for guardianship or con-
servatorship services. Perhaps the most
visible part of the program, at least in Los

(_JNE LEGAL
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BECAUSE ELECTRONIC COURT
FILING SHOULD BE A PIECE OF CAKE

v ALL-IN-ONE SERVICE
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of eFiling and eService are free
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Angeles County, is devoted to housing ser-
vices—essentially, help defending poor peo-
ple against evictions. Services provided
under this branch of the Shriver Act have
covered over 73,000 household members.

Independent Evaluation

Late last year, as required by law, the
Judicial Council reported to the California
State Legislature the findings of an inde-
pendent evaluation of the progress of the
pilot programs established under the
Shriver Act.2! Those findings clearly estab-
lished that one of the primary goals of the
legislation—to improve the administration
of justice by providing free legal counsel
in civil cases in which basic human needs
are at risk—is being met by Shriver Act
lawyers.

The Judicial Council’s independent eval-
uation specifically found that eviction is
one of the most critical civil justice issues
for low-income individuals. This stands to
reason: the loss of housing poses a wide
range of short- and long-term risks and
consequences for individuals and their fam-
ilies. Homelessness often follows eviction;
children’s education and well-being are
hampered, as families may be uprooted
and required to move their children from
school to school; and even personal mental
and physical health can be adversely
affected.

Among eviction cases that received full
representation by Shriver Act counsel, the
evaluation reported positive outcomes: 1)
significantly fewer eviction cases ended
with default judgments for eviction, a find-
ing that illustrates a fundamental propo-
sition known to judges throughout the
state, viz., that many self-represented liti-
gants lack the basic knowledge or resources
needed to file a simple answer in court; 2)
once a formal court appearance was made,
Shriver Act counsel routinely helped tenants
to avoid evictions; 3) most eviction cases
ended up settling, thereby providing more
certainty for both landlords and tenants;
and 4) Shriver Act services supported long-
term housing stability. The higher rate of
settlement agreements among Shriver Act
clients, and the terms of those agreements,
improved housing stability.

The Shriver Act pilot projects also han-
dled child custody cases for litigants who
qualified. Child custody cases are complex,
emotionally charged, contentious, and
have the potential for life-altering impli-
cations for families and children. Three
programs lent Shriver Act services to self-
represented parents facing opposing parties
with lawyers, when sole custody of a child
or children was at issue. Sadly, about half
of these cases presented elements of domes-
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tic violence, real or alleged. The evaluation
found that cases involving Shriver Act
representation improved the administra-
tion of justice and resulted in a greater
number of collaborative outcomes: A
higher proportion of Shriver Act cases
resulted in settlement, judicial involvement
in settlement conferences increased the
rate of settlement, having attorneys on
both sides of a child custody dispute
increased collaboration between the par-
ties, and significantly fewer Shriver Act
cases experienced subsequent requests to
modify court orders.

Finally, improving family stability
through the establishment of guardianships
and conservatorships was the goal of one
of the Shriver Act projects. Qualifying cases
typically involved significant risk factors
for children or disabled persons. Once again,
the Judicial Council’s independent evaluation
highlighted the benefits to society obtained
by implementation of a right-to-counsel
regime. Court proceedings in Shriver Act
cases were more efficient, and translated
into cost savings for the court. The combined
efforts of Shriver Act representation and
probate facilitators reduced court costs by
an average of 25 percent per case. First,
Shriver Act lawyers were able to successfully
file guardianship petitions in cases in which
the absence of legal counsel may have oth-

erwise resulted in an undesirable status quo
ante. Secondly, the pilot project helped pre-
vent the need for additional governmental
services. Ask any judge, and he or she will
tell you that these contested cases in which
all parties are being represented by counsel
uniformly proceed more efficiently and with
superior outcomes, when compared with
cases involving pro se litigants. In short,
access to justice and the administration of
justice are both improved when lawyers are
part of the equation. Indeed, equal justice
for all can only be truly achieved when
there is equal access to justice.

To date, the Shriver Act has been shown
to achieve the superior outcomes desired
in our legal system. While a guaranteed
right to civil counsel in cases involving the
potential loss of basic human needs is not
(vet) the law of the land, the Shriver Act has
demonstrated that the right to civil counsel
is a critical element of society’s aspirational
goal of equal justice for all. |
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Recent Amendments Clarify Voir Dire Conduct in Civil Matters

VOIR DIRE LITERALLY MEANS “to speak the truth.”! The modern
French translation of voir dire is “to see and say”; therefore,
voir dire is to see prospective jurors and hear what they have to
say in response to questions about their prospective service as a
juror.2 In the modern jury system, voir dire is the process by
which prospective jurors are questioned about their backgrounds
and potential biases before being chosen to sit on a jury. It is the
process by which attorneys select, or perhaps more appropriately
reject, potential jurors on a case. Allowing attorneys sufficient
time to conduct voir dire is essential to ensuring a fair and
impartial jury because it is the only opportunity attorneys have
to question jurors about potential bias.

Historically, as trial judges on civil cases became concerned
about the amount of time spent on voir dire, attorneys on both
sides of the aisle, as well as the judiciary, became concerned
about arbitrary (or unreasonable) time limits being imposed on
voir dire.> When arbitrary or unreasonable time limits were
imposed, the trial attorney’s ability to identify biased jurors
arguably became just as arbitrary. In response, the legislature
recently amended Section 225.5 of the Code of Civil Procedure,
making it clear that unreasonable and inflexible time limitations
shall not be imposed on voir dire in civil cases.’ The amendments
further clarify that trial counsel shall be permitted supplemental
time for questioning potential jurors when certain factors are
triggered, counsel shall be allowed to make a brief opening state-
ment before voir dire, and requests to use juror questionnaires
shall not be arbitrarily refused.

Similar amendments have recently been made to the statutes
governing voir dire in criminal proceedings. The focus of this
article, however, is on the amendments regarding voir dire in
civil trials and methods for civil practitioners to utilize the amend-
ments in conducting voir dire.

Right to an Unbiased Jury

The importance of having sufficient time to conduct voir dire is
rooted in the constitutional right to an unbiased jury. Over 100
years ago, the California Supreme Court recognized that the
“right to unbiased and unprejudiced jurors is an inseparable and
inalienable part of the right to a trial by jury guaranteed by the
constitution.”®

The California Supreme Court noted that, “‘[w]ithout an ade-
quate voir dire the trial judge’s responsibility to remove prospective
jurors who will not be able impartially to follow the court’s
instructions and evaluate the evidence cannot be fulfilled.
[Citation.] Similarly, lack of adequate voir dire impairs the defen-
dant’s right to exercise peremptory challenges where provided
by statute or rule....””7

As the U.S. Supreme Court has also stated:

Voir dire examination serves to protect that right by expos-

ing possible biases, both known and unknown, on the

1133

part of potential jurors. Demonstrated bias in the responses

to questions on voir dire may result in a juror being excused

for cause; hints of bias not sufficient to warrant challenge

for cause may assist parties in exercising their peremptory
challenges. The necessity of truthful answers by prospective
jurors if this process is to serve its purpose is obvious.8

The California Constitution guarantees parties a trial by an
impartial jury as “an inviolate right.”® California law requires
jurors to be able to fulfill their role with “entire impartiality.”10
The impartiality of the jury is an “essential attribute” of the
historic right to a jury trial, without which the substantial right
to a jury trial is violated. “We therefore conclude that the real
essential attributes of the so-called common-law jury trial were
at all times ‘number, impartiality and unanimity.’”!!

As incorporated into the statutory language, the purposes of
voir dire are, among other things: 1) to select a fair and impartial
jury and 2) to assist counsel in the intelligent exercise of both
peremptory challenges and challenges for cause.'? In utilizing
voir dire for these purposes, counsel must be allowed a “liberal
and probing examination to discover bias and prejudice with
the circumstances of each case.”!3 “Counsel should at least be
allowed to inquire into matters concerning which...the population
at large is commonly known to harbor strong feelings that may...
significantly skew deliberations.”14

Only by allowing thorough voir dire can a party intelligently
assess whether to challenge a juror for cause. Challenges for
cause can be made based upon: “(A) General disqualification—
that the juror is disqualified from serving in the action on trial;
(B) Implied bias—as, when the existence of facts as ascertained,
in judgment of law disqualifies the juror; (C) Actual bias—the
existence of a state of mind on the part of the juror in reference
to the case, or to any of the parties, which will prevent the juror
from acting with entire impartiality, and without prejudice to
the substantial rights of any party.”13

Rules and Standards

Under Section 225.5 and Rule 3.1540 of the California Rules of
Court, the trial judge in a civil case begins voir dire with an
initial examination. After the completion of the trial judge’s
examination, counsel for both parties have the right to conduct
questioning.

Rule 3.1540 provides: “Examination of prospective jurors in
civil cases” states that, “(b) In examining prospective jurors in
civil cases, the judge should consider the policies and recom-
mendations in standard 3.25 of the Standards of Judicial Admin-
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istration.”!¢ Standard 3.25 is a rather
lengthy direction to the trial judge that
“the examination of potential jurors should
include the following areas of inquiry and
any other matters affecting their qualifi-
cations to serve as jurors in the case.”1”

Standard 3.25(a)(1) provides, in relevant
part, that:

The examination of prospective jur-

ors in a civil case...should include

all questions necessary to ensure
the selection of a fair and impartial
jury.... During any supplemental
examination conducted by counsel
for the parties, the trial judge should
permit liberal and probing exami-
nation calculated to discover possible
bias or prejudice with regard to the
circumstances of the particular case.

Standard 3.25(a)(2) provides, in relevant
part, that:

In exercising his or her sound dis-

cretion as to the form and subject

matter of voir dire questions, the
trial judge should consider, among
other criteria: (1) any unique or com-
plex elements, legal or factual, in the
case, and (2) the individual responses

or conduct of jurors that may evince

attitudes inconsistent with suitability

to serve as a fair and impartial juror

in the particular case.!$

Standard 3.25(c) directs the trial judge
to actually tell jurors that “the parties are
entitled to have a fair, unbiased, and unprej-
udiced jury.” It includes various topics to
be covered by the trial judge during voir
dire, and the list is extensive. Examples
include: the nature of the case, including
alleged injuries or damages; whether the
juror feels the type of case should be
brought into court for determination by a
jury; whether the juror or anyone with
whom the juror has a significant relation-
ship has ever sued in connection with a
similar case; whether any of the parties,
witnesses, or attorneys come from a par-
ticular national, racial, religious group (or
may have a different lifestyle) that would
affect the juror’s judgment; or the all-encom-
passing question of whether there is any
other reason that might make the juror
“doubtful they would be a completely fair
and impartial juror in this case”.!” Each
of these areas of inquiry is designed to elicit
honest responses from potential jurors that
may shed light on potential bias.

It frequently may take longer than five
minutes per juror for an attorney to follow
up on the topics covered by the judge. In
fact, many of the topics produce answers
by potential jurors that require extensive
follow-up by an attorney, which is recog-
nized by Section 222.5: “The fact that a
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topic has been included in the judge’s exam-
ination should not preclude additional
nonrepetitive or nonduplicative questioning
in the same area by counsel.”20

It is critical to note that Standard 3.25
starts by directing the trial court to tell
jurors that “the parties are entitled to have
a fair, unbiased, and unprejudiced jury”
and ends with the trial court’s asking if
there is any reason “that might make them
doubtful they would be a completely fair
and impartial juror in this case.” As such,
blanket time limits with little flexibility
affected trial counsel’s ability to follow up
on these topics and uncover potential bias.?!

In fact, a new trial can be granted when
a juror conceals during voir dire “a bias,
belief or state of mind which prevents a
juror from following the court’s instructions
and acting in an impartial manner.”22 Also,
the imposition of arbitrary time limits on
voir dire can be argued to constitute an
irregularity in the proceedings that may
support a new trial.23

Section 222.5 Amendments

Section 222.5 was enacted in 1990 to
include procedures governing the selection
of a fair and impartial jury in civil trials.24
These procedures were designed to ensure
that a party had sufficient opportunity to
question the jury and prohibit unreasonable
and arbitrary time limits for attorney voir
dire.25 Even with recent amendments to
Section 222.5, trial counsel in civil matters
were still concerned that unreasonable and
arbitrary time restrictions were being
imposed on attorney examination during
voir dire. These restrictions prompted
California SB 658, which sought to amend
section 222.5 and foreclose arbitrary time
limits on attorney voir dire.
The author of the proposed statutory
amendments noted:
The selection of an unbiased jury
serves all parties and is crucial to
maintaining the integrity of our
courts. Currently, judges are setting
blanket, arbitrary, and unreasonable
time limits for voir dire. Judges use
their discretion to set these limits
even though CCP §222.5 specifi-
cally states not to set blanket time
limits. SB 658 would address the
issue of unreasonable and arbitrary
restrictions on attorney examination
of potential members of a jury.
Liberal and probing voir dire is nec-
essary to ensure that the Seventh
Amendment right to a jury trial is
meaningful. The current statute was
intended to prohibit these limita-
tions, but its enforcement has eroded
in the quarter century since its pas-

sage. Attorneys have reported that

in some courts there are arbitrary

limits of 20 or 30 minutes for voir

dire in unlimited civil jurisdiction
cases. Such limits contradict the orig-
inal intent of the statute.26

Effective January 1, 2018, Section 222.5
has been amended to reflect the strong
policy prohibiting restrictive time limits
on voir dire in civil trials. In fact, the recent
amendments make clear that unreasonable
and inflexible time limitations shall not
be imposed on voir dire. Even though the
scope of attorney examination during voir
dire is left to the sound discretion of the
trial judge, the judge is required to consider
the enumerated factors, which include the
following: the amount of time requested
by trial counsel; any unique or complex
elements—legal or factual—in the case;
length of the trial; number of parties; num-
ber of witnesses; and whether the case is
designated as a complex or long cause.
These considerations are meant to fashion
the scope of voir dire towards the circum-
stances of the “unique case” that is before
the court.2”

The amendments to Section 222.5 also
make clear that counsel shall be permitted
supplemental time for questioning jurors
when any of the following factors are
shown: individual responses or conduct
of jurors that may evince attitudes incon-
sistent with suitability to serve as a fair
and impartial juror in the particular case,
composition of the jury panel, and an
unusual number of for cause challenges.
For instance, unanticipated responses to
the topics listed in Standard 3.25 may
prompt the need for additional time to
question prospective jurors.

Prior to the recent amendments to
Section 222.5, a party could request that
it be allowed to make a brief opening state-
ment before voir dire. However, the statute
was not clear as to whether allowing this
mini-opening statement before voir dire
was mandatory upon attorney request.28
Amended Section 222.5 states that, if
requested by a party, a brief opening state-
ment shall be allowed by counsel for each
party prior to voir dire, thereby removing
any doubt as to whether granting an attor-
ney’s request for a mini-opening is manda-
tory or not. By presenting in a nonarg-
umentative manner the liability and/or
damage issues or unique circumstances the
jury will be asked to decide, the mini-open-
ing statement affords counsel an oppor-
tunity to more efficiently question jurors
during voir dire.

Finally, as an additional tool to more
efficiently question jurors within time allot-
ments, amended Section 222.5 provides



that a trial judge should not arbitrarily or
unreasonably refuse to submit written
questionnaires when requested by counsel.
The contents of questionnaires must be
approved by the court. As such, opposing
counsel desiring to use a juror questionnaire
are encouraged to work together in sub-
mitting mutually acceptable questions. The
statutory amendments also make it clear
that parties shall be given reasonable time
to evaluate the questionnaire responses
before oral questioning commences.

Uncovering Potential Bias

Because Section 222.5 mandates that coun-
sel should be permitted to conduct a “lib-
eral and probing examination calculated
to discover bias or prejudice with regard
to the circumstances of the particular case”
and “in order to enable counsel to intelli-
gently exercise both peremptory challenges
and challenges for cause,” it is critical for
counsel to identify the unique “circum-
stances of the particular case” that require
more time to conduct a “liberal and prob-
ing examination.” One method to identify
the unique circumstances that require more
time is to identify the applicable CACI
Instructions and ask for preinstruction.

In fact, it is prudent to ask the trial judge
if the key jury instructions can be read and
discussed with jurors. It is improper to ask
“any question which, as its dominant pur-
pose, attempts to precondition the prospec-
tive jurors to a particular result, indoctrinate
the jury, or question the prospective jurors
concerning the pleadings or the applicable
law.” 29 But one of the directions in Standard
3.25(c) is that the trial judge will ensure
jurors “will, without reservation, follow
the court’s instructions and rulings on the
law and will apply that law to the case.”30
A juror will need to know what the law is
before the judge and counsel can make sure
the jury will follow the applicable jury
instructions.

On this issue, the California Supreme
Court held that “a reasonable question
about the potential juror’s willingness to
apply a particular doctrine of law should
be permitted when from the nature of the
case the judge is satisfied that the doctrine
is likely to be relevant at trial.”3! The
supreme court reasoned that a juror’s blan-
ket promise “to follow whatever instruc-
tions the judge may give” may not disclose
an attitude or bias towards a specific law
that has not been identified. For example,
“although nearly everyone adheres to the
proposition that the law should be obeyed,
a substantial number of motorists, when
confronted with the 55-mile-per-hour speed
limit...demonstrate that attitudes expressed
in the abstract are not always applied in,

or on, the concrete.”32 The court ultimately
held that the defendant could ask prospec-
tive jurors in a murder case in which the
defense was self-defense: “Would you will-
ingly follow an instruction to the effect
that a person has a right to resist an aggres-
sor by using necessary force and has no
duty to retreat?”33

The supreme court also confirmed that
a trial judge can preinstruct prospective
jurors during voir dire on key instructions
of law.3* Therefore, counsel should ask
permission of the court to read key jury
instructions and ask for sufficient time to
question prospective jurors on whether
they understand the instruction and will
they follow the instruction if it is given by
the court.

Another important issue which fre-
quently takes a significant amount of time
to discuss with prospective jurors is the
topic of damages and, more specifically, a
prospective juror’s ability to award dam-
ages. Although there is not a significant
amount of relevant case authority on the
topic, a leading treatise confirms that plain-
tiff’s attorneys are usually permitted to
question prospective jurors as to their abil-
ity to return a large verdict if supported
by the evidence.3’ If counsel represents the
plaintiff, he or she should inform the court
before trial of the intention to discuss this
topic with prospective jurors and the need
for sufficient time to do so.

Submitting a Brief Before Trial

Every good trial attorney is aware that a
civil trial can be won or lost in voir dire.
After spending years and thousands of
dollars (and sometimes hundreds of thou-
sands of dollars) on costs alone to get a
case ready for trial, the critical process of
voir dire should not be rushed. Fortunately,
with enactment of the recent statutory
amendments, it is hopeful from the leg-
islative record that a proper balance be-
tween the court’s discretion in guiding
proper questioning of prospective jurors
in a civil trial and counsel’s ability to con-
duct thorough and meaningful voir dire
can be achieved.3¢

As such, a brief submitted before trial
is an effective way to outline the amend-
ments and applicable principles. The brief
can cite amended Section 225.5 and outline
the issues in the case requiring the estimated
time for voir dire. The brief can request
that a mini-opening statement be allowed,
as well as the use of jury questionnaires.

The Judicial Council publishes form
questionnaires, which can be used in certain
civil cases and also can be attached to the
brief. Counsel should be prepared to dis-
cuss these issues with the court before

trial, including the need for preinstruction
on key jury instructions. If there is a need
for supplemental time to question jurors,
it is important to clearly identify the spe-
cific issues precipitating the need for addi-
tional time and tactfully request that addi-
tional time from the judge. |
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The interactive process that gfaw firm
establishes to assist disabled staff is key to
selecting appropriate accommodations

LAW FI RMS and other legal employers in California have an

affirmative legal duty under state and federal law to provide reasonable accommodation
to their attorneys with disabilities unless doing so would cause undue hardship.
According to the most recent data provided by the Equal Employment Opportunity
Commission, 35.3 percent of EEOC claims filed in California in 2017 were based on
disability, surpassing the number of claims filed based on any other protected charac-
teristic, including race, sex, color, religion, national origin, or age.!

Similarly, the California Department of Fair Employment and Housing (DFEH)
reported that the majority of employment-based discrimination claims it received in
2016 were based on disability.2 This is not surprising given the complexity of the law
on accommodating individuals with disabilities. Providing reasonable accommodation
to attorneys with disabilities lifts barriers to employment faced by disabled attorneys
and serves the larger goal of enabling legal employers to diversify their workforce.

Reasonable Accommodation

A California employer’s duty to provide reasonable accommodation to individuals
with disabilities is principally derived from two laws, the federal Americans with
Disabilities Act (ADA)3 and the California Fair Employment and Housing Act (FEHA).#
The ADA prohibits private sector employers from discriminating against employees on
the basis of disability and requires employers to provide reasonable accommodation to
qualified applicants and employees with disabilities, unless doing so would cause undue
hardship.’ Like the ADA, the FEHA requires employers to provide reasonable accom-
modation for the known physical or mental disability of an applicant or employee,
unless doing so would impose an undue hardship.¢ One major difference between the
FEHA and ADA is that while the ADA applies to employers with 15 or more employees,

Kevin Rivera is the principal and founder of Rivera Employment Law in Los Angeles.
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the FEHA applies to employers who regu-
larly employ just five or more employees.”

Under the FEHA, an employer has an
affirmative duty to provide reasonable
accommodation(s) for the disability of an
applicant or employee unless it can demon-
strate, after engaging in the interactive
process, that the accommodation would
impose an undue hardship.® Thus, an
employer’s duty with respect to disabled
attorneys encompasses two distinct yet
related obligations: to make “reasonable
accommodation” and to engage in an “inter-
active process.” “Reasonable accommoda-
tion” refers to a modification or adjustment
to the work environment that enables an
employee to perform the essential functions
of the job he or she holds.? An “interactive
process” consists of a dialogue between an
employer and employee to assist the em-
ployer in selecting an appropriate accom-
modation.10

Undue Hardship

If providing a reasonable accommodation
for an employee’s disability would impose
an undue hardship on the employer, the
accommodation is not required.!! The
FEHA defines “undue hardship” as “an
action requiring significant difficulty or
expense” when considered in light of several
factors: the nature and cost of the accom-
modation; the employer’s ability to pay
for the accommodation; the type of oper-
ations conducted at the facility; the impact
on the operations of the facility; the number
of employees and the relationship of the
employees’ duties to one another; the num-
ber, type, and location of the employer’s
facilities; and the geographic, administra-
tive, and financial relationship of the facil-
ities to one another.!2

While the cost of an accommodation
and an employer’s ability to pay for it are
factors used to assess undue hardship, the
determination cannot be made by making
a cost-benefit analysis.!3 For example, if
an organization’s only in-house intellectual
property attorney with significant experi-
ence and expertise requires two months
off as a reasonable accommodation to re-
cover from back surgery, and his or her
caseload cannot be handled by the orga-
nization’s other attorneys, the company
might engage a legal staffing agency that
places highly specialized attorneys in-house
on a temporary basis. Granting the leave
would not be an undue hardship if the
firm has the financial ability to hire a qual-
ified temporary attorney through the
staffing agency, even if the cost of doing
so will be more than what the company
would have paid to the disabled attorney
for the same period of time. This is because
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whether the cost of a particular accom-
modation imposes an undue hardship
depends on the employer’s resources and
ability to pay, and not on the accommo-
dation’s benefit to the employer and attor-
ney in relation to its cost.

Undue hardship includes “reasonable
accommodations that are unduly extensive,
substantial, or disruptive, or those that
would fundamentally alter the nature or
operation of the business.”!* Law firms
and other employers, however, should exer-
cise caution when denying an accommo-
dation based on undue hardship, as “[t]he
bar for undue hardship is ‘high.””15 If the
determination is later challenged in court,
the employer will have to present “proof
of actual imposition or disruption” that
would have resulted from granting the
accommodation.'¢ “Hypothetical or merely
conceivable hardships cannot support a
claim of undue hardship.”!” Whether a
reasonable accommodation will cause
undue hardship should be based on a case-
by-case basis, careful analysis, and be metic-
ulously documented.

Interactive Process

FEHA regulations provide that the employer
must initiate the interactive process when
any of the following conditions occur.!8

A disabled applicant or employee re-
quests reasonable accommodations. Im-
portantly, an attorney need not mention
the words “reasonable accommodation”
when making a request. Any plain English
request will suffice. For example, an asso-
ciate attorney might tell a partner at the
firm that his or her migraines are making
it difficult to complete tasks on time, that
walking from the office to the courthouse
is difficult due to a leg injury, or that he or
she cannot sit at the office desk for long
stretches of time due to back pain flaring
up. Each of these would constitute a request
for reasonable accommodation, triggering
the employer’s duty to initiate the interactive
process.

The employer becomes aware of the
need for an accommodation through a
third party or by observation. Even if an
attorney does not say he or she is disabled
or request an accommodation, the employer
must nonetheless initiate the interactive
process if the employer learns of the need
for an accommodation. For example, if an
in-house attorney’s spouse calls the attor-
ney’s boss to advise that the attorney was
rushed to the hospital due to a heart con-
dition requiring surgery or an attorney is
observed coming into the office in a wheel-
chair with his or her arm in a cast, either
scenario would trigger the employer’s duty
to start the interactive process.

A disabled employee has exhausted
leave under state or federal law or under
the employer’s leave policy, and the em-
ployee or employee’s health care provider
indicates that further accommodation is
necessary. Often, an employee’s doctor will
place an employee on medical leave for a
duration that exceeds the amount of leave
the employee is entitled to by law or under
the employer’s leave policy. Employers are
required to take a request for such addi-
tional time off as a request for accommo-
dation. For example, in a hypothetical sit-
uation, an in-house attorney is out under
the Family and Medical Leave Act due to
a serious health condition, and his or her
leave entitlement ends on June 1, and,
on May 30, the attorney submits medical
documentation to the supervisor indicating
that he or she must remain off work until
June 25, the employer is required to inter-
pret the doctor’s note as a request by the
attorney for accommodation for the period
starting June 2.

Medical Documentation

If an attorney’s disability or need for accom-
modation is not obvious, his or her em-
ployer may require the attorney to provide
“reasonable medical documentation” from
a health care provider that confirms the
existence of the disability and the need for
accommodation.?? In this instance, the
employer may require documentation that
contains the name and credentials of the
attorney’s health care provider, a statement
that the attorney has a physical or mental
condition that limits a major life activity,
and a description of why the attorney needs
a reasonable accommodation.?!

The attorney must then cooperate “in
good faith” and provide the document-
ation.22 If an attorney provides insufficient
documentation in response to the employer’s
initial request, the employer must explain
why the documentation is insufficient and
give the attorney an opportunity to provide
supplemental information in a timely man-
ner from his or her health care provider.23
Importantly, all such medical information
and records obtained during the interactive
process must be maintained in a medical
file separate from the attorney’s personnel
file, and must be kept confidential.24

Accommodations for Attorneys

An employer is required to consider any
and all reasonable accommodations of
which it is aware or that are brought to
its attention, except for those that create
an undue hardship.25 Thus, the employer
should consider all potential accommod-
ations and assess their effectiveness in
enabling an attorney to perform the essen-
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1. Disability discrimination was the most reported
employment-based discrimination claim made to the
California Department of Fair Employment and Housing
in 2016.

True

False

2. Disability discrimination was the third most reported
employment-based discrimination claim made to the
Equal Employment Opportunity Commission (EEOC) in
California in 2017.

True

False

3. The California Fair Employment and Housing Act
(FEHA) applies to employers only if they have 10 or
more employees.

True

False

4. An “interactive process” consists of a dialogue
between an employer and employee to assist the
employer in selecting an appropriate reasonable accom-
modation.

True

False

5. An employer has no obligation to provide a reason-
able accommodation to an employee if doing so would
cause undue hardship.

True

False

6. An employer’s duty with respect to disabled indi-
viduals encompasses two distinct yet related obliga-
tions: to make “reasonable accommodation” and to
engage in a “communicative dialogue.”

True

False

7. An undue hardship determination may be based
on a cost-benefit analysis.

True

False

8. Employers should be cautious when denying an
accommodation based on undue hardship because it
is a high bar to meet.

True

False

9. An employer is required to engage in an interactive
process only if an employee specifically requests an
accommodation.

True

False

10. An employer may require an employee to provide
medical documentation as part of the interactive
process.

True

False

11. All medical information and records obtained during
the interactive process must be maintained in a medical

file separate from the attorney’s personnel file.
True
False

12, The FEHA regulations provide an exhaustive list
of all possible types of reasonable accommodations
an employer must consider.

True

False

13. An employer may not require an attorney to take a
leave of absence as an accommodation if other rea-
sonable accommodations are available.

True

False

14. Providing a reduced schedule may be a reasonable
accommodation.

True

False

15. An employer is never required to allow an attorney
to bring an animal that provides emotional support
into the workplace as a form of reasonable accommo-
dation.

True

False

16. Permitting a disabled attorney to work from home
for a short duration may be a reasonable accommo-
dation.

True

False

17. An employer does not have to reassign a disabled
attorney to a different supervisor as a reasonable
accommodation if the current supervisor causes the
attorney to experience stress.

True

False

18. An employer is not required to provide an indefinite
leave of absence as a reasonable accommodation.
True
False

19. An employer has no obligation to provide any
further reasonable accommodation once the attorney
is no longer disabled.

True

False

20. The EEOC has taken the position that a law firm
has no obligation to lower its billable hours requirement
as a form of reasonable accommodation for a disabled
attorney.

True

False
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tial job functions.2¢ Although an employer
is required to consider an employee’s pre-
ferred accommodation, it has the ultimate
discretion to choose among effective accom-
modations, and may choose the less expen-
sive accommodation or the accommodation
that is easier for it to provide.2”

FEHA regulations provide a nonexhaus-
tive list of examples of the different kinds
of accommodations that employers may

provide to employees in general, irrespective
of industry or the type of work performed.8
Attorneys with disabilities often require rea-
sonable accommodations similar to those
required by employees in other business
environments. However, law firms and other
legal employers may face unique challenges
when providing reasonable accommodation
to their attorneys, taking into account factors
such as billable-hour requirements, demand-
ing caseloads, and the ability to work under
pressure.

Following are various examples of rea-
sonable accommodations that may be pro-
vided to attorneys with disabilities.

Making existing facilities readily acces-
sible to and usable by disabled attorneys.
This may include providing accessible office
space, break rooms, and restrooms, acquir-
ing or modifying furniture, equipment, or
devices, or making other similar adjust-
ments in the work environment. For exam-
ple, a firm may need to provide an attorney
with a wheelchair-accessible desk and
arrange furniture in the office to clear a
path so that the attorney can easily maneu-
ver about in a wheelchair.

Transferring an attorney to a more
accessible office building. If a law firm has
more than one office location, temporarily
transferring an attorney to a different office
may be a reasonable accommodation. For
example, if an attorney has weekly physical
therapy appointments near his or her firm’s
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a qualified notetaker or si

secondary office, allowing the attorney to
work at the closer office on the days he or
she has physical therapy appointments may
be a reasonable accommodation.
Providing assistive aids and services.
For attorneys who are blind or have vision
loss, their employer might provide a qual-
ified reader or a computer screen-reading
program. For those who are deaf or have
hearing loss, the employer might provide

e L
gn language inter-
preter, or use real-time captioning technol-
ogy (a service similar to court reporting in
which a transcriber types what is being
said at a meeting or event into a computer
that projects the words onto a screen).

Job restructuring. This method may
include reallocation or redistribution of
an attorney’s nonessential job functions.
For example, a litigator’s essential job func-
tions may entail legal research, drafting
briefs, and taking depositions, and non-
essential job functions may include enter-
taining clients, updating the firm’s legal
blog, and serving on the firm’s hiring com-
mittee. Temporarily reassigning these non-
essential functions to another attorney may
be a reasonable accommodation.

Modifying supervisory methods. An
employer may need to modify the ways in
which it exercises supervisory oversight of
an attorney’s performance as a reasonable
accommodation. For example, for an attor-
ney with a learning disability, this might
mean that instead of requiring that a brief
be completed by a certain date, the super-
vising attorney may set different deadlines
for completing the fact, law, and analysis
sections, or using daily, weekly, and monthly
task lists. Modifying supervisory methods
does not require assigning an attorney to a
new supervising attorney. An employee’s
inability to work for a particular supervisor
due to anxiety or stress related to the super-

visor’s standard oversight of the employee’s
job performance does not constitute a dis-
ability under the FEHA.2?

Permitting a disabled attorney to work
from home. For many attorneys, much of
their work involves using a computer and
communicating via phone and e-mail,
which usually can be performed any-
where with an Internet and phone con-
nection. Permitting these attorneys to
work from home for a short duration
may be a reasonable accommodation,
depending on the circumstances. How-
ever, if an attorney’s essential job func-
tions include collaborating closely with
other attorneys in the office and super-
vising filings, permitting a telecommuting
arrangement may not be reasonable.

FEHA regulations provide that employ-
ers may also be required to provide rea-
sonable accommodation for the “residual
effects of a disability.”3? For example, an
attorney may need a schedule change to
permit him or her to attend follow-up
appointments with a health care provider.

Leaves of Absence

If an attorney cannot perform the essential
job functions or otherwise needs time away
from the job for treatment and recovery,
holding the position open so the attorney
may take a leave of absence may be a rea-
sonable accommodation. Similarly, pro-
viding an attorney leave on an intermittent
or reduced-schedule basis to obtain plan-
ned medical treatment may also be a rea-
sonable accommodation.3! Employers are
not required to provide paid leave, but they
may elect to do so. If the attorney can work
with a reasonable accommodation other
than a leave of absence, the employer can-
not require the attorney to go on leave.32
Importantly, an employer is not required
to provide an indefinite leave of absence
as a reasonable accommodation, meaning
an employer need not provide an open-
ended leave with no return date.33

In determining the amount of time off
to provide, if any, the employer may
consider factors such as the size of the
employer’s organization, how busy the
attorney’s practice is, and whether the
attorney’s workload can be distributed to
other attorneys at the firm without bur-
dening their workloads. For example, a
large law firm with attorneys in multiple
offices may be better able to provide a
four-month leave of absence as a reasonable
accommodation than a small firm with
just five attorneys. Because there are no
bright-line rules in the statutes or case law
as to how much leave, if any, should be
provided, this is a heavily litigated area in
failure-to-accommodate cases. Therefore,



it is important that employers carefully
document their analysis when determining
the appropriate amount of time off to pro-
vide and its impact on the employer’s busi-
ness operations.

Billable-Hour Requirements

Like the ADA, the FEHA regulations pro-
vide that where a quality or quantity stan-
dard is an essential job function, an em-
ployer is not required to lower the standard
as an accommodation, but may need to
accommodate an employee with a disability
to enable him or her to meet its quality or
quantity standards.3* The EEOC has taken
the position, with respect to the ADA, that
“a law firm may require attorneys with
disabilities to produce the same number of
billable hours as it requires all similarly
situated attorneys without disabilities to
produce. Reasonable accommodation may
be needed to assist an attorney to meet the
billable-hour requirement, but it would not
be a form of reasonable accommodation
to exempt an attorney from this require-
ment.”35 Thus, under the ADA and FEHA,
a law firm’s billable-hour requirement may
be an essential job function tied to a quan-
tity standard, and a firm would have no
obligation to reduce or waive its billable-
hour requirement as an accommodation.
However, a law firm may not penalize
an attorney for failing to meet its billable-
hour requirement if the firm has granted
the attorney leave as an accommodation
and the attorney’s failure to meet the hours
requirement is due to taking the leave. The
EEOC has advised that penalizing an attor-
ney in such instance would amount to retal-
iation for the attorney’s use of a reasonable
accommodation, would violate the ADA,
and would render the leave an ineffective
accommodation.?® An employer should
also exercise caution if it plans to give an
attorney an unsatisfactory performance
review when the attorney was out on leave
for a significant portion of the review
period. Otherwise, it may violate the ADA
and FEHA, and amount to retaliation.
Instead, the employer should delay the eval-
uation for several months until after the
attorney has resumed a normal workload,
thus enabling the firm to conduct a more
accurate review of the attorney’s work.
Attorneys with disabilities may require
a range of accommodations to perform
the essential functions of their jobs. Legal
employers can take a number of steps to
create a climate in which their attorneys
feel comfortable requesting an accommo-
dation and to ensure that attorneys and
managers are aware of their legal obliga-
tions. At a minimum, employers should
have clear, written policies and procedures

in place for handling accommodation
requests and that confirm the employer’s
commitment to nondiscrimination and pro-
viding reasonable accommodation. Em-
ployers can also ensure that their attorneys
and other employees receive proper training
on the interactive process and reasonable
accommodation requirements. |
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costs of accommodations.
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hip Under the Americans with Disabilities Act (2002), #435.
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ogous California Family Rights Act (CFRA) provide up
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meet certain eligibility requirements and who work for
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obligation to provide reasonable accommodation exists
independently of its duty to comply with the FMLA,
CFRA, and other leave laws.
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27 CAL. CODE REGs. tit. 2, §11069(c)(8); Hanson v.
Lucky Stores, Inc., 74 Cal. App. 4th 215, 228 (1999).
28 CAL. CODE REGs. tit. 2, §11065(p).

29 Higgins-Williams v. Sutter Medical Found., 237 Cal.
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by Lisa R. Pruitt and Rebecca H. Williams

While Southern California can boast well over 100,000 attorneys,
a mere 1,500, about 1 percent, serve its rural inhabitants

Californians think “rural,” their
w H E N initial association is probably
the Great Central Valley—the
food basket for the state and, indeed, the nation. Southern
California, on the other hand, evokes images of urban enclaves
like Hollywood and Beverly Hills, the sprawling suburbs of the
San Fernando Valley, and, for the wider region, the beach life.
Rural communities, however, are scattered throughout California,
including the state’s southern third. All Southern California coun-
ties—Los Angeles, Orange, San Diego, Imperial, Riverside, San
Bernardino, Ventura, and Santa Barbara—are considered met-
ropolitan, signifying a county population of 100,000 or more.!
Yet many of these counties—especially in the Inland Empire—
are massive in terms of land area and include significant pockets
of rurality.
Although Southern California is home to 113,023 attorneys,
nearly 99 percent (111,545) of them practice in urban areas.

Fewer than 1,500 attorneys (barely above 1 percent) work in the
region’s rural zones. The ratio of attorneys to urban residents is
1 to 188, while each rural lawyer serves nearly four times as
many residents, or 1 to 704.

Some three million people—more than eight percent of
California’s population—live in rural areas and small towns.2 Like
their urban counterparts, rural Californians often struggle for
access to affordable and safe housing, steady and fair employment,
adequate healthcare, immigration advice, educational opportunities,
and public assistance.> While these challenges are not unique to
rural places, the demographic characteristics associated with rural
communities (e.g., less educated, older, higher rates of disability)
and their geographic features (sparse populations and small pop-
ulation clusters, sometimes isolated from metropolitan areas by
mountains and deserts) are often barriers to legal service delivery.

Relatively few lawyers serve rural Californians, and the California
Commission on Access to Justice would like to see that change.

Lisa R. Pruitt is the Martin Luther King, Jr., Professor of Law at the University of California, Davis. She also serves as cochair of the Rural Task Force for the
State Bar of California and is a member of the California Commission on Access to Justice. Rebecca H. Williams will graduate from the University of California,
Davis, School of Law in May 2019. The authors wish to express gratitude to Michele Statz, Luz Herrera, and Lauren Sudeall Lucas for their comments.
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The commission seeks to raise urban
lawyers’ awareness of their rural counter-
parts. A key reason for doing so is that
attorneys in places like Los Angeles are well
situated to alleviate rural access-to-justice
deficits throughout Southern California.

The Rural Socioeconomic Scene

While about one-sixth of Americans reside
in rural locations, rural America is home
to just 2 percent of small law practices.*
This imbalance aggravates the justice gap
along the rural-urban axis. In recent years,
the New York Times and the ABA Journal

Attorney Count

percent of rural Americans did so;!0 child
poverty rates were 19 percent and 22 per-
cent, respectively.!! California data for
2008-12 reveal a similar disparity in pov-
erty rates between urban and rural popu-
lations. While California’s urban poverty
rate was 17.5 percent in the wake of the
Great Recession,!2 the rural poverty rate
was 18.9 percent.!3 Rural economies also
have been slower to rebound in the decade
since the crisis.!* The rural population also
includes disproportionately high percent-
ages of veterans, the elderly, and people
living with disabilities—all highly vulner-

Residents per

Total Population

then-chair of the commission, the report
recognizes that rural Californians confront
a wide range of legal issues, often without
counsel.!8 Indeed, rural Californians get
the short end of legal aid funding, as illus-
trated by the fact that just $18.56 per poor
person goes to serve those in rural counties,
compared with a mean of $44.43 per poor
person in the state’s seven most urban coun-
ties (including Los Angeles and Orange),
and $26.43 in counties with mixed rural
and urban populations.!? Since the report’s
publication, the rural-urban funding gap
has widened, with rural funding tumbling

Area in Square Attorneys per

Attorney Miles Square Mile
Imperial County 167 177,026 1,060.04 4,481.67 0.037
Los Angeles County 62,775 9,969,234 158.81 4,546.65 13.807
Orange County 19,406 3,086,331 159.04 811.91 23.902
Riverside County 3,928 2,266,899 577.11 7,303.05 0.538
San Bernardino County 2,756 2,078,586 754.20 20,105.13 0.137
San Diego County 18,856 3,183,143 168.81 4,271.01 4.415
Santa Barbara County 1,876 431,555 230.04 2,860.11 0.656
Ventura County 3,233 835,790 258.52 1,868.12 1.731
Total for Southern California 112,997 22,028,564 194.95 46,247.65 2.443

have featured front-page stories on this
increasingly acute phenomenon.’ Several
states have begun to probe the details of
their rural lawyer shortages® and to develop
strategies for ameliorating these rural
deficits. Most notably, in 2013, South
Dakota became the first state to pay attor-
neys annual stipends for moving to and
practicing in underserved rural counties.”

A shortage of attorneys is hardly the
only challenge facing rural residents. A
recent Wall Street Journal article ran the
startling headline, “Rural America is the
New ‘Inner City,”” replete with charts illus-
trating how rural places now lag behind
even center cities (never mind suburbs and
small cities) in numerous measures of well-
being, e.g., percentage of adults with college
degrees, percentage of males 16 and older
with jobs, teen pregnancy, and mortality
caused by cardiovascular disease, cancer,
and chronic lung disease.®

Thus, it should come as no surprise that
rural poverty rates exceed those in urban
areas, and this has been the case for
decades.” While 13 percent of urban
Americans lived in poverty in 2015, 16.7
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able populations with distinct legal needs.!S

In part because of these vulnerabilities,
many rural Americans need legal advice
to secure state and federal benefits to which
they are entitled.'® The same is true, of
course, for rural Californians, including
those in Southern California. Although a
higher percentage of rural Californians live
in poverty, a lower percentage of them
receive government aid, such as Temporary
Assistance to Needy Families.!” This mis-
match may be due to lack of legal assistance
in securing such benefits, suggesting just
one type of rural legal need that too often
goes unmet.

Improving Rural Civil Justice

Concerns about rural access to justice have
held the attention of the California Com-
mission on Access to Justice for some time,
and in 2010, the commission published a
pathbreaking report, Improving Civil Justice
in Rural California. The 76-page document
has become a national standard-bearer on
rural access issues. Compiled and published
under the leadership of Justice Ronald B.
Robie, Third District Court of Appeals and

to $14.72 per poor resident and urban fund-
ing rising to $47.23, nearly three times the
rural rate.20

The report also enumerated some of
the challenges that rural Californians dis-
proportionately face. Rural residents are
more likely to live in manufactured and/or
temporary housing,?! either of which is
more often characterized by living condi-
tions that violate housing and safety code
regulations.?2 Rural residents are also more
likely to experience home foreclosure with-
out proper legal counsel.23

Like their urban counterparts, workers
in rural areas need legal counsel when they
experience labor violations. In particular,
rural California is home to hundreds of
thousands of agricultural workers, a sig-
nificant percentage of whom live in rural
areas.2* Many seasonal laborers in the food
and agriculture industry, for instance, are
unaware of their rights or are unable to
enforce them without legal assistance.?’
Often undocumented, these individuals are
especially vulnerable to exploitative and
substandard working and housing condi-
tions.26 These workers are also less likely



to ask for legal assistance due to language
barriers or out of fear for what will happen
if they disclose their immigration status.2”

Rural communities are almost by defi-
nition geographically isolated from popu-
lation centers and services offered there.
The dearth of public transportation in rural
places can render burdensome, if not pro-
hibitive, travel to and from institutions
that provide all sorts of services—including
health care, social services, and legal assis-
tance.28 Lack of accessible legal advice
means vulnerable populations may be less
able to get other services, avoid consumer

the problem has not been analyzed until
recently.33 An ex officio member of the
California Commission on Access to Justice,
Professor Emeritus James W. Meeker of
the School of Social Ecology at UC Irvine,3*
and his students, Xiyue Wang and Carrie
Reiling, analyzed California’s 2016 attorney
address data utilizing the concept of Medi-
cal Service Study Areas (MSSAs) to differ-
entiate points along the rural-to-urban con-
tinuum. The MSSAs are clusters of census
tracts.3® The MSSA taxonomy divides states
into subcounty geographical units, which
are then categorized as “urban,” “rural,”

about 23 million people living within an
area that spans almost 49,000 square miles.
More than 95 percent of Southern Cali-
fornia residents live in areas categorized
as urban under the MSSA scheme, while
less than five percent reside in rural and
frontier areas. The distribution of attorneys,
however, is even more lopsided. As noted
above, Southern California is home to more
than 113,000 attorneys, of whom just one
percent practice in rural and frontier areas.
The distribution of attorneys in relation
to population and poverty rates is depicted
in the table on page 28.

Total population (quintile)
771 - 12881
12882 - 54700

B 54701 - 93934

I 93935 - 114082

I 114083 - 194806

Attorney Location
County Seat

Population by MSSA with Location of Attorneys

fraud, and maintain their independence.??

Aggravating this lack of face-to-face
access is the fact that rural folks are also
less likely than urban residents to have ac-
cess to technology, including cell phones,
computers, and Internet access—especi-
ally broadband.3? Only 58 percent of rural
Californians have Internet access, com-
pared with 63 percent of their urban count-
erparts.3! These deficits in technology
infrastructure impede access to self-help
resources, educational materials, and gov-
ernment websites.32

Attorney Availability

While anecdotal evidence has for some
time suggested a shortage of attorneys in
California’s rural areas, data quantifying

or “frontier.” Urban MSSAs have a popu-
lation ranging from 75,000 to 125,000,
reflect recognized community and neigh-
borhood boundaries, and have similar
demographic and socioeconomic charac-
teristics.3¢ Rural MSSAs have a population
density of fewer than 250 persons per
square mile with no population center
exceeding 50,000, and “frontier” MSSAs
have a population density of fewer than
11 persons per square mile.3”

Using these simple categories to exam-
ine closely eight Southern California coun-
ties reveals the stark disparity between the
number of lawyers practicing in the region’s
urban centers and those in rural and fron-
tier areas. MSSA data for the entire region
from 2010 reveals a total population of

The spatial impediments to accessing
legal assistance are even more dramatic
when one considers the vastly greater land
area that rural and frontier attorneys in
Southern California must cover. Just over
17 percent of Southern California’s land
area (8,049 square miles) is “urban,” as
defined by the MSSA scheme. By contrast,
around 36 percent (17,775 square miles)
is categorized as rural, and more than 47
percent (22,945 square miles) is frontier.
Because plentiful urban attorneys are con-
centrated within a relatively small area,
Southern California’s urban areas average
a robust 13 attorneys per square mile.
Rural areas, however, average one attorney
for every 7.25 square miles, and frontier
areas average one attorney for every 373
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square miles. Thus, residents of rural and
frontier areas in Southern California are
grossly underserved. The map on page 29
illustrates this phenomenon. Every red dot
represents an attorney, and each yellow
dot is a county seat. The lighter the back-
ground, the lower the population density.

When viewed on a county-by-county

largest city and county seat, El Centro. Just
20 attorneys practice in the other four
Imperial County MSSAs combined, though
they are collectively home to more than
half of the county’s population. For residents
living outside the county seat, traveling to
the nearest attorney is, at best, an incon-
venience.*? Those who are undocumented

While Southern California’s inland
counties account for the majority of the
region’s rural land area, the rural attorney
shortage is also evident in coastal areas.
Among Southern California’s coastal coun-
ties, all but one—the entirely urban Orange
County—feature rural or frontier MSSAs
in which attorneys are in short supply.

With abundant data detailing rural justice deficits in Southern

California, Los Angeles attorneys and firms looking for pro bono

opportunities need look no further than the rural communities in

their own backyards.

basis, Meeker’s data spotlight particular
regions of Southern California in which
the rural attorney shortage is most acute.
For example, in Imperial County, there are
several socioeconomic and demographic
factors that create a particularly great need
for accessible and affordable legal assis-
tance. Imperial County is by far the most
rural Southern California county, with no
urban MSSAs. The county’s population is
more than 80 percent Hispanic, its economy
is largely agricultural, and many of its res-
idents are migrant workers.38 Because agri-
cultural labor is highly seasonal, Imperial
County has one of the highest unemploy-
ment rates in the nation—about 20 per-
cent.?? Imperial County also has the highest
percentage of rural poor among the eight
Southern California counties examined.
Nearly one in four residents live below the
poverty line.*0 Additionally, residents of
Imperial County are geo-physically isolated
from the rest of Southern California. The
county is bordered by mountain ranges to
the north and west, desert (and a different
jurisdiction, Arizona) to the east, and Mex-
ico to the south.*!

Unmet Need

These circumstances suggest a great unmet
need in Imperial County, in which just 167
lawyers practice. (These attorney data fig-
ures include not only attorneys in private
practice or otherwise accepting clients but
also include judges, prosecutors, public
defenders and others employed by public
agencies.) With the fewest attorneys among
all Southern California counties, Imperial
County has a very poor attorney-to-resident
ratio: each attorney serves an average of
1,060 residents. Compounding matters, the
vast majority of Imperial County attor-
neys—147 of them (88 percent)—are clus-
tered within a single MSSA, the county’s
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will face additional challenges. Due to its
proximity to the Mexico-U.S. border, border
patrol agents and checkpoints pepper the
main thoroughfares to and from El Centro.*3

Other Inland Empire counties also pre-
sent significant access-to-justice concerns.
San Bernardino County is the largest county
in the contiguous United States with a land-
mass greater than Rhode Island, New Jer-
sey, Delaware, and Connecticut com-
bined.** It stretches from the city of San
Bernardino to the Nevada border, encom-
passing a significant portion of the San
Bernardino Mountains and Mojave Desert.
It also includes, by far, the greatest amount
of rural territory among all Southern Cal-
ifornia counties: nearly 20,000 square
miles—96 percent of the county—are rural
or frontier.*> Such geographic vastness pre-
sents significant logistical, transportation,
and financial challenges for those living in
the county’s far-flung reaches.

Only 255 attorneys work in rural parts
of San Bernardino County, and seven of
the county’s 26 MSSAs have fewer than
10 attorneys each. The situation is further
aggravated by the concentration of the
county’s attorneys in the southwest corner
of San Bernardino County, where most
urban MSSAs are located. Traveling to
meet a lawyer is a particular burden on
the 21 percent of San Bernardino County’s
rural and frontier residents who live near
or below the poverty line.46

San Bernardino County’s neighbor to
the south, Riverside County, has a smaller
rural land area (5,778 square miles), as
well as a smaller rural population (73,659).
However, Riverside County also has the
fewest rural attorneys—just 65—among
all Southern California counties. As a re-
sult, the average rural Riverside County
attorney serves 1,133 residents and nearly
90 square miles.

Even Los Angeles County—home to Cali-
fornia’s most populous city and the second
most populous in the nation—has the
second largest rural population among
Southern California counties, with nearly
200,000 rural residents.*”

Call to Action

As the data indicate, Southern California
is not without some distinctly rural access-
to-justice challenges. Some of these arise,
in part, from the dramatically uneven dis-
tribution of lawyers across the region.
While rural residents would doubtless ben-
efit from attorneys who live and work in
their communities,*8 an important short-
to-midterm strategy is to take advantage
of existing urban resources, channeling
some of those resources to the region’s
rural pockets. As a starting point, Los
Angeles lawyers can help ameliorate rural
deficits by doing pro bono work in rural
communities. The American Bar Associ-
ation strongly encourages pro bono work,
recommending that lawyers provide at least
50 hours of pro bono legal services per
year to “persons of limited means” or to
“charitable, religious, civic, community,
governmental and educational organiza-
tions” that serve those of modest means.*

With abundant data detailing rural jus-
tice deficits in Southern California, Los
Angeles attorneys and firms looking for
pro bono opportunities need look no fur-
ther than the rural communities in their
own backyards. Indeed, the opportunity
to serve rural clients should appeal to urban
lawyers. UCLA law professor Richard L.
Abel has observed that “[lJawyers prefer
to do pro-bono far removed from their
paying work, substantively and often geo-
graphically, partly to avoid conflict of inter-
est (actual and positional), and partly for
the sake of novelty.”0 Rural Southern



California features an abundance of the
novelty factor for Los Angeles attorneys
willing to step outside their metropolitan
comfort zones.

Urban bar associations can encourage
attorneys to fulfill their pro bono responsi-
bilities, at least in part, by serving rural
clients.>! Attorneys and firms based in met-
ropolitan areas can jump-start their rural
pro bono efforts by partnering with rural
bar associations and nonprofits serving rural
communities.’2 Such collaborations can
effectively leverage the vast resources of the
urban bar with the cultural know-how of
rural practitioners and organizations. 33

Another way rural communities can
capitalize on urban resources is to use tech-
nology in innovative ways that connect
rural clients with those resources. In addi-
tion to using online resources for legal aid,
rural clients could also connect to urban
lawyers via video conferencing, phone calls,
e-filing, faxing, e-mail, or other electronic
means.>* Clients benefit when they avoid
the cost of unnecessary travel.>3

OneJustice is an example of an organi-
zation that literally drives urban attorneys
to meet the legal needs of rural communities.
Through its Justice Bus Project, OneJustice
transports attorney and law student volun-
teers from urban Los Angeles, San Diego,
and Orange County to rural areas in South-
ern California.*¢ Volunteers typically partner
with local legal aid organizations to staff
free legal clinics and offer counseling on a
variety of issues tailored to the communities’
needs.>” Since its inception, the Justice Bus
Project has brought almost 2,000 volunteers
into rural and underserved areas, providing
legal services to more than 5,000 low-
income Californians.’8

One]Justice also harnesses the power of
technology and the local expertise of rural
community organizations to connect urban
attorneys with rural immigrants via Rural
Immigrant Connect, an innovative project
created out of a partnership between One-
Justice and Silicon Valley-based Fenwick
& West.>? The program enables Bay Area
and Silicon Valley attorneys to assist Central
American and Mexican immigrants living
in the rural Central Valley by pairing attor-
neys from these urban law firms with rural
immigrant clients.69 After an initial in-per-
son meeting, attorneys communicate with
their clients primarily through videocon-
ferencing.6! OneJustice facilitates this com-
munication by placing laptops at rural
community organizations in the Central
Valley, providing clients with easy access
and in-person technological support.62

The program provides both substantive
and cultural competency training for pro
bono attorneys, from mentor attorneys

with expertise in immigration law to video
trainings attorneys can view online, at their
convenience.®3 While the program is cur-
rently limited to the Central Valley, One-
Justice aims to use data from Rural Immi-
grant Connect to create a model that can
be replicated across the United States.6* It
is easy to imagine a similar program con-
necting Los Angeles attorneys with immi-
grants in the Imperial Valley and other
rural pockets of Southern California.

California Rural Legal Assistance

California Rural Legal Assistance (CRLA)
is another organization that has built rela-
tionships with urban law firms to facilitate
the provision of pro bono services to rural
populations. CRLA has more than 20
offices and 50 staff attorneys, but it covers
thousands of square miles of rural, agri-
cultural California.®® The organization fos-
ters partnerships with large urban firms
whose attorneys can volunteer in rural field
offices, take client referrals, offer clinics,
or advise CRLA staff attorneys.¢ One such
law firm, for example, worked with CRLA
in 2015 in “challenging an Imperial Valley
School district’s discriminatory discipline
practices, working to end the criminaliza-
tion of homelessness in the town of Man-
teca, and representing a trafficking victim
with an immigration matter.”¢” The col-
laboration allowed the firm’s attorneys to
benefit from working on unique cases for
inspirational clients, and CRLA clients ben-
efitted from the firm’s experience in liti-
gating complex legal matters.8

Southern California law schools in Los
Angeles and beyond can also play critical
roles in meeting the needs of rural com-
munities. A great starting point is to in-
crease student awareness of the extensive
career and public interest opportunities in
rural communities.®® Law schools can pique
student interest in rural practice by offering
coursework relevant to rural legal issues
or incorporating rural perspectives into
classroom discussions.”®

Schools should also encourage experi-
ential learning opportunities in rural com-
munities, whether through school-spon-
sored clinics or independent summer
programs.’! Students participating in the
Community and Economic Development
Clinic at the UC Irvine School of Law, for
example, had the opportunity to represent
farmworkers living in a substandard mob-
ile-home park in Riverside County’s Coach-
ella Valley.”2 The Legal Services Corpor-
ation and Equal Justice Works sponsor
Rural Summer Legal Corps, a program
offering law students “intensive training
from poverty law experts on housing,
domestic violence, public benefits, migrant

farmworkers, Native American, and family
law.”73 That training prepares students for
summer placements with civil legal aid
organizations in rural locales across the
United States.”* Law schools can also play
a critical role with their loan repayment
assistance programs. When law schools
provide this sort of fiscal support, qualifying
law graduates have fewer financial worries
about the potential precariousness of rural
practice, and all who desire to make careers
doing public interest work—which should
include private practice in under-served
rural locales—are more likely to realize
that goal.”’

Finally, the report, Improving Civil
Justice in Rural California, recommends
that rural areas ramp up recruitment and
retention efforts for both novice and expe-
rienced attorneys.”® Law schools can assist
in this effort by collaborating with or spon-
soring attorney incubator programs to pre-
pare new attorneys for rural practice.””
Incubator programs, which have proved
very successful in Los Angeles,”® Orange
County,” and San Diego, 89 provide new
law school graduates with practical legal
experience and knowledge of how to man-
age a law practice.8! Such programs could
productively target those open to serving
Southern California’s rural areas, and they
could tailor curricula to rural practice.
Because incubators focus on equipping
lawyers to market themselves to and serve
low-income and modest-means clients, they
produce the sort of truly practice-ready
professionals rural areas so desperately
need.82

The 2010 report recognized that filling
the gaps in rural access to justice will re-
quire simultaneous implementation of a
range of strategies, including a coordinated
effort among key stakeholders. These stake-
holders include legal aid providers, self-
help centers, local bar associations, county
law libraries, and rural community leaders,
along with the legal education community
and key personnel in the judicial system.83
The human capital and resources of Cali-
fornia’s rural communities, however, will
not alone be sufficient to meet the growing
legal needs of these communities. Urban
lawyers and resources will be necessary to
alleviate rural justice deficits. |
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The Judge: 26 Machiavellian Lessons

The U.S. Supreme Court has become
politicized—hardly a novel observa-
tion. Nevertheless, what does a politi-
cized Supreme Court mean for the rule
of law?

In The Judge, Professors Ronald
K.L. Collins and David M. Skover take
the politicized-court observation fur-
ther, suggesting the Supreme Court
has always been political and, more
broadly, that the law itself may be an
unavoidably political institution. The
Judge examines consequences of the
twin possibilities that the Supreme
Court is political and the law itself is
politics. Using a kind of sly irony, it
draws, or lures, the reader into col-
laborating in the examination.

Before one even opens The Judge,
its subtitle, 26 Machiavellian Lessons,
hints at an ironic approach, seeming to promise a manual akin
to The Prince—the treatise that made “Machiavellian” synony-
mous with “hypocritical,” “cynical,” and “unprincipled.” The
authors are joking, right? They cannot seriously be proposing
to counsel judges—judges sitting, or aspiring to sit, on our
nation’s highest court, no less—in Machiavellian arts. Can they?

Maybe. Through 26 “constructive provocations” (p. xxi) (cor-
responding to The Prince’s 26 chapters), The Judge professes to
instruct judges, by example, in artifices that the high court’s
leading lights might have applied, Machiavellian style, to magnify
their own fame and enlarge their power. Some of the examples
and models are offered with manifest sarcasm, some with genuine
admiration, and some in between. It is in trying to make sense of
the ethical in-betweens that the reader is compelled, in The Judge’s
words, to “think...think hard” (p. xxii) about what it means, or
would mean, if the law is, or might be, mere power politics.

The power wielded by a judge or justice is the ability to
shape the law to one’s liking. It is achieved by knowing how
best to have one’s decisions honored. The most honored decision
in American law may be Marbury v. Madison,! a decision The
Judge describes as “infused with Machiavellian craft” (p. 10).
Why? For starters, Chief Justice John Marshall should have
recused himself. As secretary of state under President John
Adams (a job Marshall kept while also serving as chief justice),
Marshall issued Marbury’s disputed commission as a justice of
the peace. Marbury could have been decided without creating a
judicial power to invalidate federal laws, hence principles of
judicial restraint dictate it should have been so decided. By
crafting a decision that appeared to make judicial review neces-
sary, Marshall “outmaneuvered [President Jefferson], trumped

The Judge: 26
Machiavellian Lessons

By Ronald K. L. Collins &
David M. Skover

$27.95, 296 pages

Oxford University Press, 2017
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Congress, empowered the Supreme Court, and secured a lasting
legacy for himself and the cause of judicial supremacy” (p. 14).

More recently, Justice William O. Douglas earns high Machia-
vellian marks for Griswold v. Connecticut,? in which he discovered
(or created) penumbral constitutional rights, and a bare majority
of the high court struck down Connecticut’s anticontraceptive
law as a violation of the penumbral right of privacy. The Judge
declares Griswold “a paradigmatic case...of unprincipled decision
making” (p. 69).

At the other end of the political spectrum, Chief Justice
William Rehnquist earns a place among Machiavellian exemplars
for deconstitutionalizing the Earl Warren Court’s decision in
Miranda v. Arizona.? This Court unanimously ruled the warnings
required by Miranda are constitutionally mandated safeguards
against encroachments on the privilege against self-incrimination.
But in a series of decisions starting in 1974, majorities on the
Burger and Rehnquist courts unyoked what they termed Miranda’s
“prophylactic rules” from the Fifth Amendment privilege per
se.* Dutifully reaffirming Miranda’s holding that a violation of
its requirements is a constitutional violation, these decisions held
that a violation of the rules does not trigger all the consequences
triggered by a violation of the amendment itself.

The endpoint of that line of cases is Rehnquist’s majority
opinion in Dickerson v. United States. Dickerson offered a chance
to overrule Miranda. But Rehnquist, although a foe of Miranda,
declined to do so, citing stare decisis. Privately, Rehnquist called
stare decisis “pretty much a sham” (p. 77). In Dickerson, though,
he reasoned that Miranda and its progeny were constitutional
decisions that could not lightly be discarded. He noted, however,
that the progeny had reduced Miranda’s impact. The Judge
declares Dickerson a brilliantly Machiavellian maneuver. In it,
Rehnquist effectively dismantled Miranda but avoided a frontal
attack on Miranda and, with it, on the doctrine of stare decisis.
By bowing to stare decisis, the Chief preserved his power over
the law’s future by preserving the protection the doctrine would
give his own decisions.

Justice Antonin Scalia dissented in Dickerson, predicting the
decision would delight “[t]hose to whom judicial decisions are
an unconnected series of judgments that produce either favored
or disfavored results.”> Justice Scalia charged that, far from reaf-
firming Miranda or honoring precedent, the Dickerson majority
radically revised Miranda and improperly manipulated the doctrine
of stare decisis. But Justice Scalia pulled off similar revisions and
manipulations in District of Columbia v. Heller.6 In doing so, he
earned his own chapter in The Judge.

Heller, which struck down a D.C. gun control law as violative




of the Second Amendment, performed a
more radical surgical operation than Dick-
erson did. Dickerson and its forbears
merely decoupled Miranda’s judicially
announced rules from the express prohi-
bitions in the Fifth Amendment. Heller
decoupled some express language in the
Second Amendment (“A well regulated
militia being necessary to the security of
a free State”) from the rest (“the right of
the people to keep and bear Arms, shall
not be infringed”). The Judge declares the
resulting conclusion—that the Second
Amendment right to bear arms is a per-
sonal right, constraining government’s
authority to restrict gun possession—"a
glorious monument exemplifying the gains
to be reaped if one is willing to manipulate
the law while smugly claiming fidelity to
it” (p. 75).

Crafting decisions is only one way that
The Judge describes how justices remake
the law and build fame and power for
themselves. The various nonjudicial means
of accomplishing these ends include horse-
trading with colleagues, publishing books,
giving addresses, and appearing on TV.

The justice who used the broadest array
of strategies for impacting the law, and
used them most effectively, may have been
Justice Oliver Wendell Holmes. Holmes is
the justice for whom The Judge comes clos-
est to expressing unalloyed admiration,
free of irony or ambiguity. Through pene-
trating legal reasoning and skillful use of
language, inside and outside of judicial
opinions, Holmes shaped First Amendment
law, made crucial contributions to consti-
tutional law generally, and built a lasting
legacy. He was both a giant in American
law and a flawed and controversial man.
The authors’ analysis of how Holmes’s
human flaws, coupled with his legal bril-
liance, contributed to his impact on legal
culture is a high point of The Judge.

Throughout, The Judge is intriguing
and thought-provoking. Its thoroughgoing
scholarship (63 pages of footnotes) is kept
readable—fun, in fact—by the ironic, guess-
when-we’re-joking approach. The most
recent of some half a dozen collaborations
by the authors (including, notably, The
Trials Of Lenny Bruce—a must-read), The
Judge pulls the reader into an illuminating,
sometimes troubling, and always engrossing
conversation about the way the law is
shaped in America’s highest court. |

1 Marbury v. Madison, 5 U.S. 137 (1803).

2 Griswold v. Connecticut, 381 U.S. 479 (1965).

3 Miranda v. Arizona, 84 U.S. 436 (1966).

4 See Dickerson v. United States, 530 U.S. 428, 437-
38 (2000).

S Id. at 444-45.

6 District of Columbia v. Heller, 554 U.S. 570 (2008).
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Warrantless Border Searches Pose Risk to Attorney Confidentiality Duty

IT MAY COME AS A SURPRISE to many lawyers that a warrantless
border search of their electronic devices by a U.S. customs officer
is lawful. Border search can be conducted without probable
cause, and state laws are inapplicable. Pursuant to the holding
of Carroll v. United States,! U.S. customs officers can simply
demand to inspect the cellphone or laptop of any person, pre-
sumably including lawyers, without probable cause. Individuals
travelling to the United States historically have been subject to
intrusive search and seizures. The Fourth Amendment to the
U.S. Constitution provides that searches without prior approval
by the courts are unreasonable. Fourth Amendment protections
also have been held to apply to electronic devices.

United States v. Arnold? involved the warrantless search of a
nonlawyer’s electronic devices containing child pornography. While
U.S. Customs and Border Protection (CBP) and Immigration and
Customs Enforcement (ICE) have protocols to follow regarding
lawyers, these laws presumably could be applied to permit a U.S.
customs officer to search the contents of a lawyer’s electronic
devices at the border without reasonable suspicion.

CBP Directive 3340-049A was revised on January 4, 2018,
and it does provide some improved protections for lawyers.
However, it still provides that a CBP officer in the course of a
“basic search,” with or without suspicion, may examine an elec-
tronic device and review the information encountered at the
border. A CBP officer can demand passcodes of electronic devices,
but they cannot be kept subsequent to the search.

However, pursuant to the recently revised directive, a reasonable
suspicion of unlawful activity is required during an “advanced
search” in which an officer connects external equipment to copy
the contents of electronic devices. An officer may perform an
advanced search of an electronic device with supervisory approval.

Lawyer assertion of attorney-client privilege will not prevent
search of his or her electronic devices. Pursuant to paragraph
5.2.1.2 of the new directive, once attorney-client privilege has
been asserted, the officer will contact the CBP associate chief
counsel office to ensure the segregation of privileged material to
ensure that it is handled appropriately. Such information can be
read, copied, and shared without a subpoena or a warrant issued
pursuant to probable cause and distributed to other law enforce-
ment agencies, including the Internal Revenue Service.

Lawyers’ phones, laptops, and other electronic devices routinely
contain attorney-client privileged information. E-mail correspon-
dence, case notes, and financial information are normally kept
on such electronic devices. Thus, exposure of confidential client
information to a warrantless border search can be a breach of
the duty of confidentiality. Business and Professions Code Section
6068 states that a lawyer must maintain client confidential infor-
mation at every peril to himself or herself. Model Rule 1.6 of
the American Bar Association states:

(a) A lawyer shall not reveal information relating to the repre-
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sentation of a client unless the client gives informed consent,

the disclosure is impliedly authorized in order to carry out the

representation or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the represen-

tation of a client to the extent the lawyer reasonably believes

necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that

is reasonably certain to result in substantial injury to the financial

interests or property of another and in furtherance of which

the client has used or is using the lawyer’s services;

(3) to prevent, mitigate or rectify substantial injury to the

financial interests or property of another that is reasonably

certain to result or has resulted from the client’s commission of

a crime or fraud in furtherance of which the client has used the

lawyer’s services;

(4) to secure legal advice about the lawyer’s compliance with

these Rules;

(5) to establish a claim or defense on behalf of the lawyer in

a controversy between the lawyer and the client, to establish

a defense to a criminal charge or civil claim against the lawyer

based upon conduct in which the client was involved, or to

respond to allegations in any proceeding concerning the
lawyer’s representation of the client; or

(6) to comply with other law or a court order.

Paragraph (b)(6) provides an exception to the rule when a
lawyer reveals information “to comply with other law or court
order.” However, paragraph (b)(6) provides little comfort when
attorney-client information is revealed pursuant to warrantless
searches upon reentry to the United States.

Because lawyers have a duty to protect attorney-client privileged
information, such a breach can give rise to legal malpractice as
well as potential disciplinary action by the State Bar.

Until the courts provide clear guidance for policies and pro-
cedures to prevent seizure, lawyers must take precautions when
travelling outside the United States with their electronic devices.

For now, it appears that the only viable option for lawyers
to ensure the confidentiality of client information when travelling
outside the United States is to obtain cellphones and laptops
that have not been used in connection with the representation
of their clients. The additional cost and inconvenience of obtaining
cellphones and electronic devices that do not contain attorney-
client information is minimal compared with the potential breach
of a lawyer’s duty to preserve client confidentiality. |

I Carroll v. United States, 267 U.S. 132, 154 (1925).
2 United States v. Arnold, 523 F. 3d 941 (9th Cir. 2008).
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