











will be completed.!

PPPs differ significantly from privatization. In a PPP, the public
agency and the private provider function as partners throughout
project development and construction and, in some instances there-
after, during its operation and maintenance.

PPPs use many different means to deliver projects, including
design-build operation and maintenance, design-build-finance-oper-
ate, and design-build-operate-transfer. Each one shifts a significant por-
tion of a project’s development risk to the private sector partner. The
public benefit is that the time and expense normally needed to deliver
a completed project is reduced in comparison to the traditional
design-bid-build process. In return, the private partner receives steady
cash flow by leasing the improvement to the public agency for a fixed
period and sometimes from revenues derived from the improvement,
such as tolls or user fees.

Privatization, on the other hand, is broadly defined as “the trans-
fer of property or control of assets to deliver goods or services from
the public to the private sector.”?

Privatization agreements usually fall into two broad categories: 1)
operational agreements that involve operations, maintenance, equip-
ment replacement, or management services, and 2) disposition agree-
ments that may involve encumbering or transferring a public asset to
the private party and payment of nonoperational revenues (such as
transfer or concession fees) to the public agency. Between the two, PPPs
require significantly more collaboration between the public agency
and the private partner than is customary under the privatization
approach, and therefore offer greater flexibility in creating a devel-
opment model for each project.

Courthouse Projects

Nearly 200 state and county court facilities are identified in the State
Court Facilities Construction Fund as needing renovation, if not
outright replacement. Despite this desperate need, two key factors are
working against any attempt to satisfy it. First is the considerable cost
to construct or renovate court facilities at a time when the state’s cof-
fers are essentially bare. The other is the current legal framework of
court ownership and control that not only inhibits the state from fund-
ing new projects (assuming the availability of adequate funds) but also
discourages local counties from making needed courthouse improve-
ments.

As an example of the former, the estimated cost to replace the Long
Beach courthouse alone is approximately $340 million.3 Several
years ago, Governor Arnold Schwarzenegger attempted to raise
money for these and other related projects by proposing a bond
issuance of $1.8 billion; however, the legislature failed to support the
proposal, and it was not placed on the ballot.# Recognizing this
problem, the legislature passed a more aggressive bill, SB 1407, in
September 2008, creating $5 billion in lease-revenue bonds? for con-
struction and renovation of court facilities.® The bonds represent about
half the estimated cost to bring all court facilities to safe standards
and allow for future growth. The new law increases fees for civil fil-
ings; criminal convictions; parking violations; courthouse security; and
license, registration, and mechanical infractions. A portion of the fees
are then deposited into the Immediate and Critical Needs Account of
the fund and will go toward construction and renovation of the
most pressing projects.”

The legal impediments to financing courthouse improvements
are exemplified by the interrelationship between the agencies involved
in financing, developing, and operating court facilities—the Judicial
Council of California and the Administrative Office of the Courts
(AOC)—and local county agencies.

As the state judiciary’s policy making body, the Judicial Council
designates state court facilities “that may be built with [money]
appropriated or otherwise available” from the construction fund.® The
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Judicial Council may use this authority to establish priorities for con-
struction, recommend to the governor and the legislature those proj-
ects to be funded, and submit costs of proposed projects to the
Department of Finance for inclusion in the governor’s budget.” The
Judicial Council also has broad latitude to acquire property and cre-
ate priorities for court construction.!? It is also responsible for devel-
oping performance standards for court facility proposals, including:
1) benchmark criteria for total project life cycle costs, 2) project
cost comparisons to traditional delivery and financing options, 3) proj-
ect risk assessments and allocations, 4) utility and energy conserva-
tion requirements (meeting or exceeding state standards), and 5)
court security operations cost controls and reduction goals.!! Finally,
the Judicial Council has authority to consider court facility propos-
als that contemplate PPP arrangements.!2

The AOC is the staff agency of the Judicial Council and imple-
ments projects that the Judicial Council selects. It also supervises
court facilities under the control of the Judicial Council, including
courthouse operations and general maintenance and repair. The AOC
may use the construction fund for any of the following: 1) acqui-
sition, rehabilitation, construction, and financing of court facilities,
or 2) rehabilitating one or more existing court facilities together with
the construction, acquisition, or financing of one or more new
facilities.!> However, there are several notable restrictions and con-
ditions on its authority. First, all projects are subject to the State
Building Construction Act of 195514 and the Property Acquisition
Law, imposing stringent building requirements and constraints on
the AOC’s ability to acquire land for new courthouses.!’ In addi-
tion, the AOC may not use money from the construction fund
without prior authorization from the Department of Finance.
Finally, 25 percent of all money collected by the fund from a par-
ticular county must be designated for trial court projects within that
county, thus keeping the AOC accountable to the localities that gen-
erate the revenues.

Currently, many trial court facilities are owned and operated by
the counties in which they are located. For example, Los Angeles
County, with 50 court locations, has some facilities that were built
in the 1950s, while most were constructed in the 1960s and 1970s.16
The county is struggling to cope with the dilapidated condition of its
court facilities. The Judicial Council has been authorized to assume
responsibility for these courthouses; however, the county must first
invest significant time and money into these facilities.

By December 31, 2009, counties are supposed to transfer their
courthouses to the Judicial Council.'” The actual number of facilities
transferred pursuant to this mandate will depend on the ability of the
Judicial Council to actively enter into agreements with the various
counties. Also, it will depend on the counties’ willingness to improve
their facilities prior to transfer, because current law prohibits the trans-
fer of facilities in poor condition.!® Any court facilities found to be
deficient cannot be transferred unless the agreement provides for
correction of the deficiencies.!® A court facility is deemed deficient if
it 1) constitutes a significant threat to life, safety, or health, 2) has an
unacceptable seismic safety rating, or 3) contains other deficiencies
that “in their totality are significant to the functionality of the facil-
ity.”20 “[M]ajor structural upgrade[s]” are required to cure the dilap-
idated conditions in many county courthouses.?! In the case of seis-
mic safety rating standards and some other statutory requirements,
those upgrades can be very costly.22

The state legislature has recognized the need to collaborate with
local agencies and find innovative ways of financing infrastructure
development. If it had been enacted last year, Assembly Bill 227823
would have added Section 65040.15 to the Government Code and
required the Office of Planning and Research “to advise and educate
local agencies and other interested stakeholders about the role that
public-private partnerships can play in planning, studying, designing,



financing, constructing, operating, maintaining, or managing local
infrastructure projects.”24 The Office of Planning and Research
would have also assisted in evaluating the feasibility of using a PPP
for a particular project or whether a more traditional approach
would be a better means of financing a proposed project.2

In conjunction with the state’s efforts to implement PPPs, county
offices responsible for court operations are actively investigating the
use of PPPs for courthouse projects. Notably, the County of Los
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Angeles has examined using PPPs for Los Angeles courthouse projects,
prior to transferring ownership to the Judicial Council. The AOC has
received approval to proceed with a PPP for the Long Beach
Courthouse project.26

Long Beach Courthouse

The decrepit state of the Long Beach courthouse perhaps best illus-
trates the problem that PPPs can remedy. The courthouse is among
the most distressed facilities in the state. In fact, the deficiencies
were so severe that the courthouse received a $16 million emergency
earthquake safety upgrade to ensure safe evacuation in the event of
a major earthquake.2”

The AOCs plans for Long Beach include a new court facility “with
at least 31 courtrooms and all court support areas in a building that
will comprise approximately 306,500 gross square feet.”28 In addi-
tion—although not explicitly stated in the AOC’s plan—there is a
strong indication that one alternative may be to capitalize on the sig-
nificant value of the courthouse land by transferring ownership of it
to a private developer or partner and having the private partner
construct the new courthouse elsewhere.2? All interested parties rec-
ognize that the Long Beach courthouse is in such poor condition that
further improvements will not adequately address its defects and
that a new structure is needed.

The AOC, in collaboration with Los Angeles County, the City of

Long Beach, and the Long Beach Redevelopment Agency, intends to
use Long Beach to evaluate the effectiveness of PPPs to finance court-
house construction projects. The AOC has already solicited and
received proposals and has entered into contract negotiations with
a financial consultant and two law firms with regard to Long Beach
and potentially other courthouse projects.3 The next step will involve
selecting a private partner and entering into a land transaction that
will capitalize on the current facility at 415 Ocean Boulevard.3!
Among the various options that the AOC is
considering for completing the Long Beach
and other courthouse projects are property
transfers, sale/leaseback arrangements, and
long-term leases. It is contemplated that legal
counsel will work closely with the AOC and
its financial consultant to develop the proper
legal framework for construction of the new
courthouse.

Other Projects

In addition to courthouse construction and
renovation, the legislature has recognized the
value of PPPs for other projects, including
transportation and those that generate fees.

The use of PPPs is permitted under Streets
and Highways Code Section 143. The Cal-
ifornia Department of Transportation (CAL-
TRANS) and regional transportation agen-
cies are authorized to solicit proposals or
accept unsolicited ones and enter into “com-
prehensive development lease agreements with
public or private entities” for transportation
projects. Section 143 governs the planning,
design, finance, construction, reconstruction,
rehabilitation, improvement, acquisition, lease,
operation, or maintenance of highway, public
streets, rail, or related facilities supplemental
to existing facilities. However, this authority
is limited to four qualified transportation proj-
ects—two in Northern California and two in
Southern California.

In selecting private sector partners, Section 143 provides that
CALTRANS or a regional agency may use one or more approaches,
including: 1) soliciting bid proposals, 2) prequalifying or “short list-
ing” proposers before final evaluation of proposals, 3) final evalua-
tion of proposals using either qualifications, best value, or a combi-
nation of the two, 4) negotiating with proposers, and 5) accepting
unsolicited proposals while issuing requests for competing propos-
als. CALTRANS and regional transportation agencies thus have con-
siderable flexibility in choosing a private partner for a transportation
project.

Section 143 requires that the partnership agreement set perfor-
mance standards for the project, such as levels of service, noise mit-
igation, and pollution control. Each project’s plans and specifications
must also comply with the CALTRANS standards applicable to all
state transportation projects. In addition, the partnership agreement
may permit tolls or user fees to be imposed to cover the cost of con-
structing the facility, administration, police, and maintenance, while
also allowing the private partner to earn a reasonable return on its
investment. However, the agreement must provide for a complete rever-
sion of the leased facilities to CALTRANS or a regional agency at the
end of the term. Section 143 does not permit conversion of existing
non-toll or nonuser fee lanes into toll or user fee lanes with the
exception of a high-occupancy vehicle lane “that may be operated as
a high-occupancy toll lane for vehicles not otherwise meeting the
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requirements for use of that lane.” Finally,
Section 143 prohibits CALTRANS or any
regional agency from entering into a lease
agreement with a public or private entity
under the pilot program on or after January
1,2012.

The South Bay Expressway in San Diego
County (State Highway Route 125) is the
only project that has proceeded under Section
143. This project was developed pursuant
to a franchise agreement between California
Transportation Ventures, Inc. (CTV) and the
San Diego Association of Governments
(SANDAG), the County of San Diego, the
City of San Diego, and the City of Chula
Vista.32 This agreement provides for up to a
45-year lease (to be extended if agreed to by
the parties) and collection of tolls to reimburse
SANDAG or CALTRANS for their costs,
and CTV for one or all of the following: 1)
capital outlay costs for the project, 2) the
costs associated with operations, toll collec-
tion, and administration of the facility, 3)
the costs of maintenance, police, and other
services provided by the state, and 4) a rea-
sonable return on investment.33

The South Bay Expressway officially
opened on November 19, 2007, and is a 10-
mile state-of-the-art toll road, providing four
traffic lanes, seven interchanges, and a high-
tech toll collection system that allows drivers
to pay tolls while maintaining highway speed.
The successful completion of the project
demonstrates that PPPs can be effectively
used for state transportation projects.3*

In addition to Section 143, Streets and
Highways Code Section 149.3 authorizes
CALTRANS, in association with SANDAG,
to construct “exclusive and preferential lane”
facilities in cooperation with a public or pri-
vate entity providing mass transit services. The
section permits SANDAG to “conduct,
administer, and operate a value pricing and
transit development demonstration program”
on a maximum of two transportation corri-
dors in the County of San Diego.

Fee-Producing Projects

Under Government Code Sections 5956 et
seq., a government agency may solicit pro-
posals and enter into agreements with private
entities for the design, construction, or recon-
struction of specified types of fee-producing
infrastructure projects, such as water and
wastewater facilities.® The public entity may
lease, license, or sell the infrastructure facil-
ities to the private entity for a maximum of
35 years before rights revert to the public
entity.

In 2007, Assembly Bill 1261 was intro-
duced to amend this Government Code pro-
vision regarding infrastructure financing.
According to the bill’s sponsor, Assembly
Member Anna Caballero, local agencies and
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private entities operating under this
Government Code section are encountering
problems because the statute’s lease/owner-
ship/licensing provision is ambiguous.

If it had been enacted, this legislation
would have assisted public-private partner-
ships on appropriate fee-producing infra-
structure projects.3¢ On April 19,2007, AB
1261 was amended in the Assembly to
accomplish several goals. First, the bill would
require that the parties to any agreement for
the design, construction, or reconstruction
of certain qualifying fee-producing projects
(as set forth in Government Code Section
5956.4) have adequate financial resources to
perform the agreement. The bill defined
“private sector financing” for public works
projects broadly to include “cash and cash
equivalents, loans, capital investments, in-
kind contributions of materials or equip-
ment, construction or equipment financing,
carrying of costs during construction, [and]
private sector assumption of risk.” Further,
the bill required that the agreement provide
security for the performance of the agree-
ment and contractual provisions necessary
to protect the funding and financial terms of
the agreement.

Second, the bill would have extended the
maximum term of the lease by the private
entity to 99 years. Proponents of the bill
argue the current 35-year maximum term
does not provide sufficient time for a pri-
vate entity to recover its substantial capital
investment. By extending the term up to 99
years, a private entity would have the time
needed to recoup its investment. However,
there are concerns that in authorizing a 99-
year term, local officials will not be able to
anticipate the many contingencies that could
arise over the course of a century.

Third, while Section 5956.6 currently
authorizes a government agency to impose
fees at the level needed to create an adequate
revenue stream for a fee-producing infra-
structure project, the bill would amend this
section to allow for the user fees to be paid
either to the government agency or the private
entity. In addition, the amendment would
have required that fees be used “exclusively
to pay the government agency and private
entity’s direct and indirect costs for project
construction, financing, operations, fee col-
lection, administration, maintenance, a rea-
sonable rate of return to the private entity, and
other project related costs.” Finally, the rate
of return that the private entity proposed to
earn would have been disclosed in the part-
nership agreement or provided for as part of
the costs and fees during the procurement
process.

Fourth, Section 5956.4 would have been
amended to expand the current list of autho-
rized projects to include sewer systems, power

transmission, and power distribution for
which a governmental agency could solicit
proposals and enter into agreements with
private entities.

AB 1261 was amended further in the
Senate on August 20, 2007. The Senate
amendments modified Section 5956 to include
additional items of “private sector financ-
ing,” including “debt assumption” and “let-
ters of credit” while omitting “private sector
assumption of liability relating to the project.”
In addition, the Senate amendments omitted
“power transmission and distribution” from
the list of authorized projects. In response to
concerns over a potential 99-year lease term,
the Senate changed this to 50 years. It also
amended the ownership and licensing provi-
sions. These amendments also changed the
selection criteria for choosing private entities
to perform services under the public-private
agreements and reverted back to language
similar to the existing Section 5956.5, which
provides that the demonstrated competence
and qualifications of the private entity would
be “a primary” selection criteria in choosing
a private-sector contractor.3”

In addition to courthouse construction,
transportation projects, and fee producing
infrastructure facilities, several other statutory
provisions authorize PPPs for less conven-
tional projects. For example, the legislature
mandated that the director of the Office of
Emergency Services convene a working group
consisting of, among other representatives,
private sector experts in technology to eval-
uate the development of public-private part-
nerships to “expand an [emergency] alert
system.”38 Similarly, Education Code Section
81004 encourages community college dis-
tricts to create PPPs to construct new educa-
tion buildings or education centers. In addi-
tion, the legislature has declared its intent to
promote the development of PPPs for a reuse
plan at the California State University at
Stanislaus.3?

Perhaps the most innovative PPP is the
California Fuel Cell Partnership, consisting
of seven government agencies, eight auto-
mobile manufacturers, four energy supply
companies, and two fuel cell technology
companies.*? The Fuel Cell Partnership seeks
to advance practical environmental trans-
portation solutions with new fuel cell vehi-
cle and hydrogen infrastructure technologies.
It is touted as the first PPP to test fuel cell
vehicles under real day-to-day driving con-
ditions.

The renewed interest in PPPs is not limited
to California. The Federal Highway Admin-
istration has developed a comprehensive Web
site to inform the nation’s transportation
professionals on “new forms of partnerships
between the public and private sectors to
plan, finance, build and operate the nation’s



transportation infrastructure.”#! The site pro-
vides background information, case studies,
and summaries of the enabling legislation
for 23 states having significant statutory
authority for PPPs on transportation proj-
ects.*2 These studies by the highway admin-
istration merely underscore the shift toward
long-term concession agreements*> and away
from traditional debt and tax financing.

PPPs are not well suited to every public
infrastructure project, nor will they single-
handedly resolve the dilemma of aging pub-
lic infrastructure and scarce public funds.
However, PPPs may provide a viable alter-
native to the design-bid-build delivery system
and to the traditional financing arrangements
used on past public projects. The keys to a
successful PPP are enabling legislation, strong
public and private partners who are com-
mitted to the proposed project, a clear under-
standing of each partner’s objectives, and the
appropriate allocation of risks and rewards
in the final agreement.
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