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redevelopment of urban areas
has been authorized by federal
courts as a public use under the
Fifth Amendment.11
Even under such a deferential standard, however, public
use is not established as a matter
of law whenever a legislative body
acts to define it.12 While the scope
of judicial scrutiny is narrow,
“there is, of course, a role for
courts to play in reviewing a legislature’s judgment of what constitutes a public use.”13 No judicial deference is required, for
instance, “where the ostensibly
public uses are demonstrably

pretextual.”14 According to the
Ninth Circuit in Armendariz v.
Penman:
If officials could take private property, even with
adequate compensation,
simply by deciding behind
closed doors that some
other use of the property
would be a “public use,”
and if those officials could
later justify their decisions
in court merely by positing
“a conceivable public purpose” to which the taking
is rationally related, the
“public use” provision of
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could be blighted under state law and not
blighted under federal law for the purpose of
establishing a constitutionally permissible
public use:
Lancaster must present a valid public
use within the meaning of the Takings
Clause supporting its decision to condemn 99 Cents proper ty interest.
Lancaster’s failure to show that 99
Cents’ leased property was blighted
at the time of its attempted condemnation is determinative of 99 Cents’
federal takings claim only. Its significance under California law is an issue
the Court need not resolve.43
Leading to the unusual circumstances of
the case is the fact that in a 1997 Plan
Amendment renewing the Redevelopment
Agency’s eminent domain authority, Lancaster
did not make a new determination of blight
regarding the project area but instead relied
only on its 1983 finding of blight. Thus
Lancaster contended before the court that
the “loss of Costco” would cause what it
described as “future blight.” According to
the court, however, prevention of future blight
was an inadequate public use within the meaning of the taking clause.44 The court noted that
“[t]he concept of future blight” has long been
rejected by California courts.45
The 99 Cents Only Stores court was the
first federal court to set a boundary on the
motives allowed by the lenient reasonable
relationship standard for public use established in Berman and Midkiff. On appeal, the
Ninth Circuit, in an unpublished decision,
returned the matter to the district court for
consideration of the injunction in view of
Lancaster’s decision to sell Costco a less
encumbered property.
Cottonwood Christian Center v. Cypress
Redevelopment Agency, issued in 2001, is
another Central District decision. Cottonwood
Christian Center owned an 18-acre parcel at
a commercially significant intersection in the
city of Cypress. Cottonwood was pursuing a
conditional use permit (CUP) to build a
church facility, including a 4,700-seat auditorium. Cottonwood’s property was located in
the Los Alamitos Race Track and Golf Course
Redevelopment Project. In the 12-year period
between the adoption of the redevelopment
plan and the filing of the lawsuit, Cypress
had proposed at least four different designs
for the area surrounding the property. None
of these designs evolved beyond the concept
stage.
Ultimately, Cypress rejected Cottonwood’s
CUP application, choosing instead to allow
Costco to place one of its stores on
Cottonwood’s property. In response to the
denial of its CUP, Cottonwood filed an action
in federal court, alleging violations of the

U.S. and California Constitutions, along with
various state statutes. The redevelopment
agency, in turn, initiated a condemnation
action after the adoption of a resolution of
necessity, seeking to condemn the
Cottonwood property for “redevelopment
purposes.” Cottonwood sought a preliminary
injunction from the district court to halt the
condemnation proceedings.
The district court, in assessing the viability of an injunction, applied a strict scrutiny
standard (unlike the court in 99 Cents Only
Stores) in light of the recently enacted
Religious Land Use and Institutionalized
Persons Act of 2000 (RLUIPA).46 Cypress
asserted two interests for refusing to grant
Cottonwood’s CUP and condemning its property: “blight and generating revenue for the
City.”47 The district court held that “[n]either
interest is sufficiently compelling to justify
burdening Cottonwood’s religious exercise.”48
Examining the viability of Cypress’s blight
defense, the district court was not impressed:
Moreover, it is evident that the refusal
to grant Cottonwood’s application for
CUP was not at all premised on blight.
The construction of a church on the
Cottonwood Property would eliminate
the blight.49
Cypress asser ted the conclusive presumption of blight that is afforded to redevelopment agencies under the Community
Redevelopment Law.50 In response, the court
held that “examination of local laws under
the strict scrutiny analysis requires not only
that the government’s stated purpose is [a]
compelling interest, but it is also a genuinelyheld purpose.”51 Cypress’s finding of blight
was even more suspect because “it did not
compel the City to take action until after
Cottonwood purchased the Cottonwood
Property.”52
In assessing Cottonwood’s likelihood of
success on the merits, the district court again
used the strict scrutiny standard while adopting the approach of the district court in 99
Cents Only Stores:
Defendants’ planning ef for ts here
appear to consist of finding a potential landowner for property that they
did not own, and then designing a
development plan around that new
user….Although that conclusion is not
clear from the record in this case, there
is strong evidence that Costco could
locate on proper ty adjacent to
Cottonwood Property, perhaps even
on their remaining 18 to 28 acres that
were initially part of the Town Center
project. If Defendants’ taking decision
was made in order to “appease Costco,”
the exercise of eminent domain is not
for a “public use.”53

Cypress had once again asserted the conclusive presumption of blight af forded
California redevelopment agencies54 in its
response to Cottonwood’s likelihood of success on the merits. The district court again
drew on the opinion in 99 Cents Only Stores,
which differentiated findings of blight under
the Fifth Amendment of the U.S. Constitution
from those made under California law. With
that, the court issued the injunction.
A third federal case, Aaron v. Target
Corporation, is proof that these types of parcel-specific decisions are not unique to Costco
and/or the Central District of California.
Target operated a retail store in South St.
Louis, Missouri, pursuant to a long-term lease
in which the plaintiff was the lessor. Target
wanted to tear down its 30-year-old store and
build a new one. In the course of negotiating
a new lease with the plaintiff, Target could not
agree on the terms.55 Without the plaintiff’s
knowledge, Target and the city of St. Louis
entered into an agreement in which the city
would find the property to be blighted and in
need of redevelopment and would condemn
the property, and Target would be a redeveloper of the property. Target and St. Louis
jointly funded and participated in the blight
analysis, after which the city found that the
plaintiff’s property was blighted and adopted
a redevelopment plan around it.56 The city
authorized Target to serve as the redeveloper and authorized condemnation of the
plaintiff’s property. Prior to the city’s filing of
a condemnation complaint, the plaintiff filed
a suit in federal court seeking to enjoin state
court condemnation proceedings on federal
constitutional grounds.
The district court first rebuffed the city’s
Younger abstention claims by finding the city’s
conduct to be “one of the rare cases” in which
possible “bad faith, harassment, or other
extraordinary circumstances makes abstention inappropriate.”57 In assessing the challenge to public use, the district court invoked
passages from both 99 Cents Only Stores and
Cottonwood. The court noted that in order to
satisfy the public use clause, a taking need
only be “rationally related to a conceivable
public purpose.”58 However, like the district
court in 99 Cents Only Stores, the Target district cour t noted that “cour ts must look
beyond the government’s purported public
use to determine whether that is a genuine
reason or if it is merely pretext.”59
The district court concluded by adopting
a recent holding of the Illinois Supreme
Court,60 in which a taking of a recycling facility’s property to convey to a race track for the
purpose of expanding the race track’s parking
lot was found unconstitutional as a public
use:
Nonetheless, the City may not use its

CORPORATE
LAW
EXPERT
WITNESS

34 Years Experience in the Boardroom
• Member, Corporations Committee of the
Business Law Section, State Bar of California
• Author, Lecturer, Consultant
• Editor of the Southern
California Law Review

Rogers, Sheffield 
campbell, llp

B. Keith Martin, Esq.
caltech bsee • usc jd

(805) 963-9721
kmartin@rshlaw.com
www.high-techlawyer.com

LOS ANGELES LAWYER / MARCH 2004 15

VALUATION AND LITIGATION CONSULTANTS
Since 1968
▲ BUSINESS VALUATION — Appraisal of tangible and intangible assets;
mergers. acquisitions, divestitures; public and private financings; litigation
involving partnership or corporate disputes; estate planning
▲ LITIGATION CONSULTING — Expert testimony on damage issues;
breach of contract; business interruption; partnership or shareholder disputes;
fraud investigations; personal injury matters
▲ EMINENT DOMAIN — Specialty practice in the appraisal of fixtures and
equipment and goodwill loss
▲ CLASS-ACTION CLAIMS ADMINISTRATION — Claimant database
management and settlement distribution services

COMMITMENT, INGENUITY, INTEGRITY
Contact: Aaron Amster, Wes Nutten
6060 Center Drive, Suite 825
225 Bush Street, 16th Floor
Los Angeles, California 90045
San Francisco, California 94104
Tel (310) 216-1400
Tel (415) 439-8390
Fax (310) 216-0800
Fax (415) 439-8391

Toll-free (888) 240-5184
www.dmavalue.com

We
Understand
Bankruptcy

OVER 25 YEARS OF SUCCESS

The Legal Side and
The Human Side

Clients troubled by debts?
We are experts at:
• Debt Restructuring Plans
• Chapters 7, 11, and 13 Relief
• Conservative Asset Protection
Refer your clients with
confidence:
• AV Rating
• Free Consultations
• Reasonable Fees

Professional, Compassionate Solutions

Laurence D. Merritt
Attorney at Law

Phone: 818.710.3823 • email: Lawlar@aol.com
Internet: www.legalknight.com
Formerly with Merritt & Hagen
16 LOS ANGELES LAWYER / MARCH 2004

power of eminent domain in the manner of a “default broker of land” [citation omitted], to allow tenants to wrest
property from their landlords merely
to enable the tenant to maximize its
profits. As plaintiffs suggest, this “will
magnify the financial risk of investing
in core City neighborhoods, and
thereby strongly discourage private
investments in those areas.”61
St. Louis and Target immediately sought
an expedited appeal62 of the injunction issued
by the district court. On February 3, 2004, the
Eighth Circuit Court of Appeals reversed the
district court, principally on Younger abstention grounds, and dissolved the injunction.63

The Future of the Public Use
Doctrine
Based on 99 Cents Only Stores, Cottonwood,
and Target, it appears that some federal courts
no longer accept redevelopment as a public
use without further scrutiny. Indeed, a state
finding of public use is no longer conclusively
presumed in the absence of an examination
of the factual context in which the power of
eminent domain is being exercised.
The effect of federal courts’ applying this
new standard of public use in state court condemnation actions for redevelopment purposes poses enormous consequences for
redevelopment agencies. If redevelopment
agencies must face federal actions challenging the constitutionality of their condemnation
actions every time the agencies move to condemn property for a proposed development,
redevelopment will be jeopardized. Developers and lenders will be leery of advancing
funds in such an uncertain climate. Also, the
real danger lies in the possibility of redevelopment condemnees filing reflexive federal
actions based on factual circumstances that,
unlike the factual settings in the three federal
cases, are not extraordinary.
On the other hand, three federal district
court opinions do not a trend make. It is clear,
however, that federal and state courts differ
over the meaning of the standards of public
use. Certain legislative presumptions concerning blight and public use that exist in
state court may not exist in federal court.
When the “ostensible public use is demonstrably pretextual,”64 state court condemnation proceedings are going to be closely scrutinized by a federal court no matter what
standard of review is involved.
In the most egregious factual situations
regarding redevelopment, federal notions of
ripeness, abstention, mootness, and equity
will be ignored to preserve the federal constitutional rights of property owners. Finally,
the exercise of the power of eminent domain
based on findings of blight that have no rea-

sonable current viability will be questioned in
federal court irrespective of state law presumptions.
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