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When considering a new case, many lawyers skip right over
what should be their first step, one taken even before draft-
ing a complaint, preparing a demurrer, or writing a con-

tract. When you first receive a new file and begin to become acquainted
with the facts and consider possible legal strategies, ask yourself: What
law applies to this dispute (or in contract negotiations, what law
should apply to any dispute that arises)?  Even though the case may
be filed in a California court, there is a good chance that some of the
parties and claims are connected to other states. If you overlook the
choice of law issues at the outset, you may miss the opportunity to
bring or defeat a crucial demurrer or leave out a winning cause of
action.

There are two situations in which a case may involve the law of
some state (or country) other than California. First, the client may be
party to a contract with a choice of law clause—a specific provision
that calls for the application of foreign law. Second, California’s choice
of law rules may require the application of another state’s laws to your
dispute. Of course, if you are litigating outside California, you will need
to examine the choice of law rules of the forum state.

In contractual disputes, California employs a strong policy favor-
ing the enforcement of choice of law provisions.1 It is important to dis-
tinguish between two kinds of clauses that are frequently included in
contracts between persons or firms from different states and that give
rise to choice of law questions.

A typical example of the first type—what may be called a choice
of law clause proper—may read, “Any dispute arising under this con-
tract shall be governed by the laws of the State of Minnesota.”
Although choice of law clauses are generally enforceable, they can be
defeated in two ways. First, the party opposing enforcement can
show 1) the chosen state lacks a substantial relationship to the par-
ties or their transaction, and 2) there is no other reasonable basis for
the parties’ choice of law. If these showings cannot be made, the pro-
vision may still be set aside if it can be demonstrated that the chosen
law is contrary to a fundamental public policy of California.2

The second type of clause is called a forum selection clause. A typ-
ical forum selection clause may read, “Any dispute arising under
this contract shall be heard in the Superior Court of Broward County,
Florida.” A forum selection clause does not necessarily indicate what
law will be applied to the dispute. Thus, even if a client’s contract spec-
ifies that disputes will be litigated in California, a forum selection clause
alone will not prevent California courts from applying the law of a dif-
ferent state.

If all the events took place in the state of California and all the par-
ties reside in California, probably there is no choice of law issue to
analyze. But, if the parties are from more than one state or some of

the events took place outside California, then it is possible that the law
of some other state will govern the dispute.

Choice of Law Analysis

A preliminary choice of law analysis can begin with some simple
questions. What was the location of the event or transaction giving rise
to the dispute? What law would the parties have expected to govern
their relationship or conduct? Remember that California will give
extraterritorial reach to its laws when the alleged conduct originated
in this state.3 If one of the parties is a corporation, determine where
the company makes decisions related to the conduct at issue. For
example, preparation of materials in California, although dissemi-
nated from points outside of California, may be enough of a connec-
tion to apply the laws of this state.4

If the laws of another state might be applied to the dispute, both
federal constitutional questions and California choice of law principles
are implicated. The analysis of the constitutional issues turns on
whether there are significant contacts between the claims in the lit-
igation and the forum state. If the contacts are sufficient to give the
forum state an interest in the dispute, then the application of the
forum state’s law is constitutionally permitted. But if the contacts are
nonexistent or so slight that the forum state has no interest in the dis-
pute, applying the forum state’s laws to the dispute violates due
process guarantees.5

In many cases more than one state has significant contacts with
the dispute. In that case, if the litigation is in California, California’s
choice of law methodology must be
applied. Under the approach of  the
California Supreme Court, the thresh-
old task is to analyze the potential conflict
of laws. A false conflict obtains if the
states involved have identical or nearly
identical laws, or if analysis of their inter-
ests reveals that both states would apply
the same law. In that case, no further
analysis is required,6 because the ques-
tion of which law to apply is moot.

If, however, there is a true conflict of
laws, California requires a three-step
analysis.7 First, the court must identify
the foreign state laws that may apply
based on the facts alleged in the com-
plaint.8 Second, the court must deter-
mine what interest each state has in hav-
ing its law applied to the case. Third, if
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the court finds the foreign state laws to be
materially different and that each state has an
interest in having its own law applied, it must
determine which state’s interests would be
“more impaired” if its law were not applied.

In resolving a true conflict, the California
Supreme Court has articulated a complicated-
sounding test called the “comparative impair-
ment” test,9 which proceeds in three steps.
Step one asks: How much would California’s
interests be impaired if the law of the foreign
state were applied? Step two asks: How much
would the foreign state’s interests be impaired
if California law were applied? Step three
requires a comparison of the impairments
and the application of the law of the state that
would suffer the greater impairment if its law
were not applied. The essence of the com-
parative impairment test is thus: When there
is a true conflict and the interest of one or
more states will unavoidably be impaired,
apply the law of the state that will do the least
damage to the interests of other states.

Applying the comparative impairment test
requires an analysis of the policies and inter-
ests served by the laws of California and the
other state. If the case is analogous to one
already analyzed by California appellate
courts, there may be a clear answer to the
question of comparative impairment. If there
is no appellate court case to guide the analy-
sis—and that is more often than not the
case—you are on your own in convincing the
court to adopt your client’s position.

Although choice of law questions can be
intimidating, the proper analysis may be crit-
ical to your case or transactional analysis.
Pleading your claims requires that you know
what law may govern them. Resolving a
demurrer—or the federal equivalent, a
12(b)(6) motion—requires you to know what
law applies. Likewise, you cannot argue for or
against summary judgment unless you know
which state’s law you should cite. Analyzing
the choice of law issue may guarantee a late
night, but if you sense a conflict of laws, you
need to tackle the problem right away. Waiting
even a few weeks after receiving a complaint
could mean forfeiting a winning demurrer
or summary judgment motion.                    ■
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