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DISCOVERING

AMERICA
Recent court decisions have addressed the
uncertainties in the federal statute permitting
foreign discovery in the United States
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Since 1855, U.S. law has provided some
degree of assistance to foreign parties seeking evidence in the United States.1 The law
evolved over the years, with Congress substantially broadening its scope in 1964. The
current version of the statute potentially
applies to all foreign civil and criminal matters
and is not limited to terrorism or any other
category of cases. The statute, which has
remained virtually unchanged for almost 40
years, states:
The district court of the district in
which a person resides or is found
may order him to give his testimony or
statement or to produce a document or

other thing for use in a proceeding in
a foreign or international tribunal,
including criminal investigations conducted before formal accusations. The
order may be made pursuant to a letter rogatory issued, or request made,
by a foreign or international tribunal or
upon the application of any interested
person and may direct that the testiEdward A. Klein is a par tner at O’Neill,
Lysaght & Sun LLP in Santa Monica, where he
specializes in entertainment, securities, and
other complex litigation on behalf of foreign
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ecent arrests and trials of suspected terrorists in Bahrain,
France, Germany, Indonesia,
Jordan, Malaysia, Pakistan,
Spain, Yemen, and elsewhere
demonstrate the global nature of the antiterrorism campaign being led by the United
States. Although these cases are being pursued in foreign jurisdictions, witnesses and
other evidence are likely to be located in the
United States. As a result, prosecutors and
suspects in such cases may invoke 28 USC
Section 1782, a little-known federal statute
that enables parties to take discovery in the
United States for legal proceedings abroad.

mony or statement be given, or the
document or other thing be produced,
before a person appointed by the court.
By virtue of his appointment, the person appointed has power to administer
any necessary oath and take the testimony or statement. The order may
prescribe the practice and procedure,
which may be in whole or in part the
practice and procedure of the foreign
country or the international tribunal,
for taking the testimony or statement
or producing the document or other
thing. To the extent that the order
does not proscribe otherwise, the testimony or statement shall be taken,
and the document or thing produced in
accordance with the Federal Rules of
Civil Procedure.
Additionally, “[a] person may not be compelled to give his testimony or statement or
to produce a document or other thing in violation of any legally applicable privilege.”2

Three Questions
Although the statute appears to be relatively
straightforward, it has generated considerable
litigation in recent years. That litigation has
focused on three questions: What are the
statute’s expressed requirements and limitations? Are there any implied requirements?
And, if the statute’s requirements are satisfied,
what discretion does the district court have
in implementing the statute?
Courts have interpreted the statute as
imposing three requirements. First, the discover y sought must be for use in a “proceeding in a foreign or international tribunal.”
Next, the application must seek discovery
from a “person” who “resides or is found” in
the district in which the application is filed.
Third, the application must be made by a
“foreign or international tribunal” or an “interested person.”3
The first requirement has led cour ts
repeatedly to address what constitutes a “proceeding in a foreign or international tribunal”
under Section 1782. Traditional lawsuits in
courts of law are clearly included. However,
it is less clear whether inquiries conducted by
administrative bodies and other similar proceedings fall within the terms of the statute.
The Ninth Circuit has held that the phrase is
“intended to be read broadly to include quasijudicial and administrative bodies and foreign investigating magistrates.”4 In the Ninth
Circuit, any proceeding that is “related to a
quasi-judicial or judicial proceeding” qualifies under Section 1782.5 The Second Circuit
applies a slightly different analysis. The test
there concerns whether the foreign proceeding is “adjudicative in nature.”6 Despite
the apparent precision of these tests, the case
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law suggests they are difficult to apply and the
results turn on the particular facts of an individual case.7
Until recently, surprisingly little attention
has been paid to the issue of whether a private
international arbitration qualifies as a “foreign or international tribunal.” The majority
of commentators believe that Section 1782
does apply to private commercial arbitrations,8 and one early district court case so
held.9 However, in recent years, the Second
and Fifth Circuits have decided that a private
international arbitration is not a foreign or
international tribunal within the meaning of
the statute.10 There does not appear to be
any circuit court authority to the contrary.
In future years, courts will likely have to
decide whether the International Criminal
Court (ICC) constitutes a “foreign or international tribunal” under the statute. The ICC
was created in 1998 pursuant to the Rome
Statute of the International Criminal Court
and came into effect in July 2002. Although
the United States initially supported the creation of a permanent international criminal
court, this country later renounced the ICC
and indicated that the United States would not
have any involvement in the court. Thus,
although the ICC would likely qualify as an
“international tribunal” under Section 1782,
the U.S. government’s adverse position may
provide litigants with a basis for resisting discovery sought in connection with an ICC proceeding.
The statute’s second requirement is that
the discovery be sought from a person who
resides or is found in the district. A recent
case arising out of the automobile crash in
Paris that killed Princess Diana established
new law regarding the definition of a “person”
under Section 1782. Although both individuals and entities qualify as persons under the
statute, until recently no court had decided
whether the federal government constitutes
a person under Section 1782. In connection
with a French investigation of the crash,
Mohammed Al Fayed (the father of Dodi
Fayed, the other crash victim) sought to subpoena documents from the Central
Intelligence Agency. The trial court refused
to compel compliance with the subpoena on
the ground that “person” did not include the
sovereign. Al Fayed appealed, and the D.C.
Circuit Court affirmed the lower court. The
court noted the statute did not expressly refer
to the federal government one way or the
other. After analyzing a number of statutes
and precedents, and addressing Section
1782’s reference to the Federal Rules of Civil
Procedure, the D.C. Circuit Court concluded
that the term “person” does not include the
federal government or its agencies.11
The statute’s final requirement is that the

Section 1782 applicant be either the tribunal
itself or an “interested person.” The statute
does not define the term “interested person,”
but cour ts have generally held that this
encompasses both persons designated as
such under foreign law and parties to the foreign proceeding.12 Although parties attempting to resist discover y have challenged
Section 1782 applications on the ground that
the applicant is not an interested person,
there does not appear to be any reported
decision denying discovery on this basis.
If an applicant establishes the three
requirements necessary to invoke Section
1782, the statute mandates that the court
nonetheless deny the application if the discovery would violate “any legally applicable
privilege.”13 A party may thus resist discovery
under Section 1782 on the ground that such
discovery would violate his or her constitutional rights, such as the privilege against
self-incrimination or the right to be free from
unreasonable searches and seizures. 14
Likewise, if the discovery fails to meet the
constitutional requirements of due process, it
should be prohibited.15
Courts have interpreted the phrase “any
legally applicable privilege” to encompass a
variety of statutory and common law rights.
The Eleventh Circuit, for example, upheld
the decision of the U.S. magistrate that
refused to disclose grand jury materials, attorney work product, and records of intercepted
conversations on statutory and common law
grounds.16
The “legally applicable privilege” precluding discovery may also be a privilege
under a foreign legal system.17 However,
courts have had some difficulty when confronted with such a claim. Indeed, the Second
Circuit has suggested that courts should
require “authoritative proof” of an alleged
foreign privilege before refraining from granting a Section 1782 application based on such
claims.18

Implied Limitations
Most of the litigation concerning Section 1782
has not focused on the express statutor y
requirements and limitations but rather on
potential implied extrastatutory limitations
or conditions. One such issue is whether the
foreign proceeding must be “pending” at the
time of the Section 1782 application. Until
1964, the statute was expressly limited to
“pending” proceedings. That requirement
was deleted in the 1964 amendments, and
courts have generally recognized that there
is no such requirement. Some courts are
nonetheless reluctant to accept the elimination of the “pending” requirement. Most
notably, the Second Circuit has suggested
that the omission of the “pending” require-

ment may have been inadver tent. 19 The
Second Circuit has thus substituted an “imminence” requirement in place of the “pending” requirement:
Though we will not insist that a proceeding be “pending,” we think it prudent, in the absence of any indication
as to why Congress deleted the word
“pending” and in view of the distinct
possibility that the deletion might have
been inadvertent, to require that the
adjudicative proceeding be imminent—
very likely to occur and very soon to
occur.20
It appears that the court was trying to
strike a balance between legitimate discovery
requests and privacy interests of U.S. citizens:
That [imminence] standard permits
foreign governments to obtain judicial
assistance from American courts when
they are on the verge of instituting
adjudicative proceedings in which the
uses of disclosed material may be carefully controlled but avoids the risk
inherent in making confidential material available to investigative agencies
in countries throughout the world at
preliminary stages of their inquiries.
The latter course poses dangers to
legitimate privacy interests of our citizenry that we do not believe Congress
intended to imperil.21
In contrast, the Ninth Circuit has repeatedly refused to recognize either a “pending”
or an “imminence” requirement.22 The Ninth
Circuit’s rejection of the Second Circuit position is persuasive:
Focusing on the plain language of the
statute…we note that the word “imminent” does not appear. Surely, had
Congress wanted to authorize assis-

tance of foreign investigations only
when foreign proceedings are imminent, it could have said so. It is also
impossible to read an imminence
requirement into the statute following
the 1996 amendment to [Section] 1782
(authorizing assistance in “criminal
investigations conducted before formal accusation”) without leading to an
absurd result. Appellant’s insistence
on “imminence” would create an untenable Catch-22 for foreign law-enforcement authorities seeking U.S. aid:
investigators would be unable to
receive such help before proceedings
actually became imminent, and yet the
proceedings might never become
imminent because the investigators
would be stymied in collecting evidence necessary to justify the filing of
criminal charges.23
This dispute has yet to be resolved, and
the remaining circuits have taken a variety of
positions on this issue. For example, the D.C.
Circuit requires that the proceedings in the
foreign tribunal be “in reasonable contemplation” when the discovery request is made.24
The Eleventh Circuit’s position apparently
requires only that the evidence will eventually
be used in a proceeding.25

The Question of
Discovery
Perhaps the most widely litigated issue
regarding Section 1782 is whether an applicant must make a threshold showing, prior to
obtaining discover y, that the information
sought in the United States would be subject to discovery in the foreign jurisdiction.
The courts have offered three answers to
this question: yes, it depends, and no.
In the First and Eleventh Circuits, a

request for discovery under Section 1782 will
only be granted if the evidence would be discoverable in the foreign jurisdiction.26 In re
Application of Asta Medica, S.A. is the leading
proponent of a requirement that the information be discoverable. In that case, the First
Circuit held that the history, rationale, and policy considerations of Section 1782 require an
applicant to show that the information is discoverable under foreign law before discovery
will be ordered in the United States. The
court was apparently concerned that a U.S.
party involved in litigation in a foreign country with limited pretrial discovery could be
disadvantaged against the foreign party:
All the foreign party need do is file a
request for assistance under Section
1782 and the floodgates are open for
unlimited discovery while the United
States party is confined to restrictive
discovery in the foreign jurisdiction.
Congress did not amend Section 1782
to place United States litigants in a
more detrimental position than their
opponents when litigating abroad. This
result would be contrary to the concept
of fair play embodied in United States
discovery rules and the notion that
“[m]utual knowledge of all relevant
facts gathered by both parties is essential in proper litigation.”27
The First Circuit was also concerned that,
by enabling foreign litigants to obtain information not available in the foreign jurisdiction
due to either procedural restrictions or substantive laws, Section 1782 could be used to
circumvent those foreign laws and procedures. The court held that “Congress did not
seek to place itself on a collision course with
foreign tribunals and legislatures, which have
carefully chosen the procedures and laws
best suited for their concepts of litigation.”28
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The Fourth and Fifth Circuits also give
great weight to concerns regarding circumventing foreign restrictions on discovery and
avoiding of fense to foreign tribunals.
Accordingly, they impose a discoverability
requirement when the Section 1782 applicant
is a private litigant but not when the discovery request comes from the foreign court
itself.29 These courts reason that, since the foreign court is presumably the arbiter of what
is discoverable under its own rules, it makes
no sense for a U.S. court to double-check the
foreign court’s request to determine whether
the discovery would be available in the foreign
jurisdiction.
The Second, Third, and Ninth Circuits
have all rejected a discoverability requirement, regardless of whether the applicant is
a private litigant or a foreign court.30 Those circuits note that there is nothing in the text of
Section 1782 that makes any reference to a
foreign discoverability requirement. In
Advanced Micro Devices, Inc. v. Intel, for example, the court noted: “The legislative history
is equally devoid of any indication that
Congress intended to limit the scope of
[Section] 1782 to those situations in which the
discover y sought would be discoverable
under the law of the foreign jurisdiction.”31
Moreover, these circuits have held that a discoverability requirement would not further
the statute’s purposes of providing efficient
means of assistance to foreign courts and
encouraging other nations to do the same.32
Courts have generally refused to impose
any other extrastatutory limitations or requirements. For example, courts have rejected
claims that a witness should not be required
to give evidence because that evidence is not
admissible in the foreign jurisdiction. 33
Appellate courts have been no more receptive
to the claim that a district court should not
order discovery under Section 1782 until and
unless the applicant first seeks that discovery
from the foreign tribunal. They have held
that a “quasi-exhaustion requirement,” which
would force litigants to first seek the information through the foreign tribunal before
requesting discovery from the district court,
finds no support in the plain language of the
statute and runs counter to its purposes.34
Courts have likewise rejected the argument that Section 1782 requires that foreign
courts have corresponding assistance procedures.35 As the Second Circuit explained,
“Congress purposely engineered [Section]
1782 as a one way street. It grants wide assistance to others, but demands nothing in
return.”36 In practice, many countries have
signed bilateral mutual legal assistance
treaties with the United States or are party to
the Hague Convention on Taking Evidence
Abroad in Civil or Commercial Matters, which
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provide additional avenues for obtaining discovery in foreign countries. However, these
agreements are not a prerequisite to obtaining discovery under Section 1782.

Trial Court Discretion
An applicant that satisfies the statutor y
requirements, as well as any extrastatutory
hurdles, is not home free: The district court
has discretion to grant, limit, or deny discover y.37 The court’s discretion has been
described as “considerable,”38 “wide,”39 and
“broad.”40
The statute does not provide any guidance as to how the court should exercise
such discretion.41 Several courts have stated
that “in exercising its discretion under
[Section] 1782, the district court should be
guided by the statute’s twin aims of providing
efficient means of assistance to participants
in international litigation in our federal courts
and encouraging foreign countries by example to provide similar means of assistance to
our courts.”42 In fact, the Second Circuit has
stated that so long as the district court fashions its order in accordance with these twin
aims, it acts within its discretion.43 Other
courts have suggested a number of relevant
factors to consider in the exercise of discretion. These factors include: 1) the nature and
attitudes of the government of the country
from which the request emanates and the
character of the proceedings in that country,44 2) whether the foreign tribunal for which
the discovery is sought would take offense to
the granting of the application,45 3) discoverability,46 4) reciprocity,47 and 5) whether the
application is made in good faith.48 As a practical matter, any reasonable exercise of discretion is likely to be upheld, given the district
court’s considerable authority in this regard.
In the context of terrorism, national security is likely to be considered as an important
factor in a court’s exercise of discretion. For
example, even if a foreign government or
suspected terrorist satisfies the requirements
of Section 1782, a district court is likely to give
great weight to a plea by the U.S. Department
of Justice to deny the discovery request on
national security grounds.49 It is also likely that
foreign policy concerns could affect Section
1782 litigation regarding a proceeding in the
International Criminal Court. For example,
the executive branch may support a discovery request from a prosecutor if the defendant
is a suspected terrorist but vehemently
oppose a similar request if the defendant is a
U.S. citizen. Courts will undoubtedly be called
upon to address such issues in exercising
discretion under the statute.
The district cour t also has discretion
regarding the procedures to be employed in
connection with Section 1782. The statute

provides that the court’s order “may prescribe the practice and procedure, which may
be in whole or in part the practice and procedure of the foreign country or the international tribunal, for taking the testimony or
statement or producing the document or
other thing.”50 However, absent an explicit
prescription, the discovery process will be
guided by the Federal Rules of Civil
Procedure, with courts usually deferring to
those rules.51
In granting a Section 1782 application, the
court may also impose appropriate conditions.52 Such conditions generally take the
form of protective orders governing the confidentiality of the discovery materials or the
protection of privileged information.53 In some
instances, however, the conditions are substantially more significant. For example, in
response to a concern that permitting discovery in the United States would alter the
balance created by the procedural rules of the
foreign tribunal, the Second Circuit has
endorsed trial court orders that impose reciprocal discovery obligations on the parties.54 District courts thus have extremely
wide discretion regarding virtually all aspects
of an application under Section 1782.
Section 1782 can provide an effective
means of obtaining evidence in the United
States for foreign or international proceedings. The statute has been used sparingly
and most often in ordinary civil and criminal
matters, but it is likely to be employed with
increasing frequency in the future. Moreover,
although it will usually be invoked in connection with international commercial disputes and mundane criminal investigations, it
will undoubtedly play a role in the campaign
against international terrorism.
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