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By David Pettit and Michael Schafler

IN

a Class of

Speaking out at a land use forum may be all that

a plaintiff needs to do to establish a “class of

one” civil rights cause of action

and use disputes arise in a wide variety of circum-

stances. Someone’s property is downzoned to a less

intensive use. A development is restricted because

the property has environmentally sensitive habitat

within its acreage. A farmer is denied a grading per-
mit. A developer is unhappy with a consultant’s report that is part
of an environmental impact report. A property owner is denied a
development permit, a subdivision map, a conditional use permit, a
lot line adjustment, or a certificate of compliance. Historically, the
federal system has shied away from resolving these quintessentially
local matters. But that may be changing.

Adverse local land use actions or decisions often have led own-
ers or developers to file constitutional claims, principally in state
court, alleging that the actions or decisions are regulatory takings.!
A plaintiff in these cases, after first exhausting various administra-
tive options, must show that the property at issue was essentially ren-
dered valueless by the governmental action or decision. However,
as a result of the U.S. Supreme Court’s decision in Village of
Willowbrook v. Olech,? these claims are now commonly being repack-

aged as “class of one” civil rights claims. Without regard to whether
an identifiable class of plaintiffs exists or whether the alleged
improper treatment by a municipality is related to any previously cog-
nizable protected class, an aggrieved landowner may now bring a
federal cause of action. This jurisprudential sea change permits
plaintiffs to plead violations of the due process clause, the equal pro-
tection clause, the First Amendment, the contracts clause, the
supremacy clause, or other federal laws solely on the basis of alle-
gations that local land use authorities acted in an “irrational or
wholly arbitrary” manner.?

In Olech, the U.S. Supreme Court recognized that equal protection
claims can be successful even if they are brought by a “class of one,’
if the individual plaintiff alleges intentional and disparate treatment
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Since Olech, property owners are bringing equal

protection and other civil rights claims based on the

assertion that they have been treated differently, for

reasons that are arbitrary or invidious, from other property

owners that are similarly situated.

compared to others similarly situated and
that there is no rational basis for the differ-
ence in treatment.” In a separate concurring
opinion, Justice Breyer expressed his con-
cern that the majority opinion would “trans-
form many ordinary violations of city or state
law into violations of the Constitution,” and
attempted to narrow the majority opinion.’
Breyer explained that the presence in the
Olech complaint of allegations of “vindictive
action,’ ‘illegitimate animus,’ or ‘ill will,” was
an “extra factor” necessary to convert “run-
of-the-mill zoning cases into cases of consti-
tutional right.”® Notably, however, the per
curiam opinion of the other eight justices
expressly declined to incorporate the “theory
of subjective ill will.””

Of course, plaintiffs’ counsel would prefer
to ignore Breyer’s concurrence. By following
the dictates of the per curiam opinion, “class
of one” plaintiffs could survive a motion to dis-
miss or even a summary judgment motion
simply by alleging that they were treated dif-
ferently than others and that there is no ration-
al explanation for the difference—without
any showing of governmental animus or ill
will. Currently, however, most courts that
have considered the issue have largely
ignored the Supreme Court’s statement that
it was not reaching the subjective ill will the-
ory and have instead followed Breyer’s con-
currence.® They have held that Olech did not
remove the requirement that a plaintiff alleg-
ing an equal protection violation based on
selective enforcement must show that the
governmental action at issue was motivated
by animus.’ Notably, the Supreme Court’s
post-Olech decision in City of Cuyahoga Falls
v. Buckeye Community Hope Foundations'
resolved an equal protection claim involving
a single plaintiff without mentioning Olech.

Taking all this into consideration, because
showing animus is often a fact-intensive and
inferential exercise that is costly and time-con-
suming to rebut, in many cases the mere alle-
gation of animus may pave the way toward a
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jury trial."! Consequently, plaintiffs’ counsel
should plead both unequal treatment and ani-
mus if the facts permit.

Under traditional jurisprudence inter-
preting 42 USC Section 1983 (the civil rights
jurisdictional statute), local governments
can be found liable for violations of the U.S.
Constitution when those constitutional vio-
lations represent an abuse of power that
“shocks the conscience.” It is not sufficient
for the violation to simply be a violation.!? As
the Eighth Circuit has held: “A bad faith vio-
lation of state law remains only a violation of
state law.”?

Olech has changed this landscape, how-
ever. Since Olech, property owners are bring-
ing equal protection and other civil rights
claims based on the assertion that they have
been treated differently, for reasons that are
arbitrary or invidious, from other property
owners that are similarly situated. One sig-
nificant benefit is that these plaintiffs do not
need to be a member of a protected class or
any class at all. Another advantage is that
they do not need to show that the challenged
action shocks the conscience for their claims
to be successful.

Therefore, if Olech is taken to its logical
extreme, almost every property rights case
could be construed as a civil rights case
because a property owner usually can allege
that he or she was treated differently, for no
good reason, from similarly situated persons
in the same jurisdiction. The owner also can
claim retaliation for speaking out in public
against the decisions of a planning or zoning
department. Indeed, property owners can
effectively lay the foundation for a civil rights
suit by appearing in public and denouncing
the local government prior to receiving a
determination on a land use application. If
afterward they receive an unfavorable out-
come, they likely will be able to claim that the
result was based upon retaliatory disparate
treatment.! Plaintiffs filing these suits often
will survive a demurrer or motion to dismiss,

and their opponents will require expensive
discovery to prepare a motion for summary
judgment that will ultimately be problematic.
Indeed, it would not be a surprise if the plain-
tiff’s claims surmount all procedural hurdles
on their way to a jury trial.’®

Manufacturing Ripeness

For constitutional claims, the ordinary prin-
ciples of Article III ripeness apply just as they
do in other federal actions. The Ninth Circuit
has held:

[J]ust as the case or controversy
requirement of Article III prevents a
court from hearing an abstract ques-
tion, the ripeness requirement pre-
vents “the courts...from entangling
themselves in abstract disagreements
over administrative policies, and
also...protect[s] the agencies from
judicial interference until an adminis-
trative decision has been formalized
and its effects felt in a concrete way by
challenging parties.”'

The element of ripeness, together with
the requirement in Williamson County
Regulatory Planning Commission v. Hamilton
Bank that a property owner first resort to
available state procedures to obtain both 1) a
final determination on a development appli-
cation and 2) compensation,'” would appear
to preclude “class of one” claims in the land
use context unless and until local permit pro-
cedures have been completed. Until that
occurs, no one knows the nature or extent of
any injury. Clearly, a determination of
whether, for example, a developer will or will
not receive a development permit is the foun-
dation for any future claim by the developer.

Recognizing this, the Ninth Circuit has
repeatedly stated that equal protection claims
arising in land use cases that include reg-
ulatory taking claims are unripe unless and
until there is “a final determination by the
relevant government body.”'® Indeed, in
Williamson the U.S. Supreme Court held
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that the plaintiff’s regulatory taking claim
was premature under both the just compen-
sation clause of the Fifth Amendment and the
due process clause of the Fourteenth
Amendment.”

Should this well-established rule of
ripeness be defeated if, on the same set of
facts, the plaintiffs decide to drop their Fifth
Amendment taking claim but retain their
equal protection claim? For example, in Kinzli
v. City of Santa Cruz,? the plaintiffs alleged
that alocal “greenbelt” ordinance was uncon-
stitutional as it applied to them, even though
the plaintiffs had not yet applied for a devel-
opment permit. The Ninth Circuit held that
the plaintiffs’ taking claim as well as their
equal protection claim were not ripe for adju-
dication by the district court “until planning
authorities and state review entities make a
final determination on the status of the prop-
erty.””! Would the court have reached a dif-
ferent result if the plaintiffs had not included
a taking claim in their lawsuit? Under that
circumstance, no conceptual reason exists
for the court to rule contrary to its decision
involving both claims.

However, in Carpinteria Valley Farms,
Ltd. v. County of Santa Barbara,” the Ninth
Circuit did just that. In that case, the plaintiffs
successfully decoupled their equal protec-
tion claims from their potential taking claim
and convinced the court that their claims
were ripe even though the plaintiffs did not
allow the administrative process for the
desired land use permits to run its course.
The plaintiffs in Carpinteria Valley Farms
had applied for 13 development permits from
the county. At the time of their lawsuit, they
had received 11, withdrawn one, and one was
pending. Nonetheless, they sued the county
and certain county employees, claiming that
they had been treated differently than other
applicants because a representative of one
of the plaintiffs had criticized county prac-
tices at public meetings. The Ninth Circuit
held that the claims based on the first 11 per-
mits were time-barred, but the claims based
on one application (that was later withdrawn)
and one pending permit application were ripe
for federal adjudication—regardless of
whether the permits were ever issued and
what conditions (if any) were attached.

This result is hard to reconcile with Kinzli
and appears to announce a significant depar-
ture from longstanding Ninth Circuit jurispru-
dence in land use cases. If traditional ripeness
principles are not applied to “class of one” or
other civil rights cases arising from the appli-
cation of local land use regulations, more fed-
eral judges and juries will very likely be asked
to decide the propriety of everyday decisions
regarding planning, zoning, grading, and agri-
cultural issues—and to award damages
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against local governments and their officials
as a result.

To take maximum advantage of the
Carpinteria Valley Farms opinion and to suf-
ficiently establish the “certain limited and
appropriate circumstances” in which a land
use claim under Section 1983 may proceed
notwithstanding the fact that the underlying
Fifth Amendment taking claim is not yet
ripe,® a developer’s attorney should allege a
concrete act showing a denial of equal pro-
tection within the statute of limitations
period.** The act could be a procedural irreg-
ularity, such as excessive delay. If the decision
in Carpinteria Valley Farms is correct, a devel-
oper’s allegation can be merely that it was
treated differently in the development process
than similarly situated developers without
good reason—and without regard to whether
the desired permit ultimately was obtained.
The case is strengthened if the developer can
allege and prove that there is a nexus
between the concrete act and a basis for
finding animus: for example, the concrete act
is in retaliation for the developer’s public
communications criticizing local govern-
ment officials.

Defense counsel should carefully scruti-
nize the complaint and should, from the very
outset, structure discovery to determine
whether statute of limitations issues exist. A
developer’s complaint will often contain a
long, convoluted story of alleged mistreat-
ment. Much or all of that story will involve
actions that took place outside of the statute
of limitations period. Some plaintiffs may
argue, by analogy to employment cases, that
a violation not only occurred but also is con-
tinuing, and thus a claim may be brought
based on acts that took place outside the
usual one- or two-year statute of limitations.
However, recent U.S. Supreme Court and
Ninth Circuit decisions have placed limits on
the continuing violation theory in employ-
ment actions, and it is logical that the same
rules would apply to land use civil rights
cases.?

Defense counsel should also consider
whether abstention is warranted? and
whether the doctrine of qualified immunity
provides a means to defeat a plaintiff’s lawsuit
for some individual defendants.?” Also, when
a developer ultimately accepts a permit but
nevertheless sues on equal protection
grounds despite this acceptance, defense
counsel should consider whether the doc-
trines of waiver or judicial estoppel would
apply.?®

Individual defendants may be implicated
in “suing the messenger” cases based on
reports they prepared on behalf of a govern-
mental agency making a land use decision. A
potential defense in these cases, as well as

some other land use cases, stems from
California’s anti-SLAPP statute,? which pro-
tects local government and its contractors.*
This statute also applies in federal diversity
cases,’! although the California anti-SLAPP
statute’s special discovery rules do not.*
However, the anti-SLAPP statute does not
apply in cases involving federal questions.®
Still, it might apply to state law claims that are
appended to federal constitutional claims.

A Break from the Past

The decisions in Olech and Carpinteria Valley
Farms are hard to reconcile with the histori-
cal approach of the federal courts to local
land use issues. The U.S. Supreme Court has
repeatedly expressed its view that “[t]he
power of local governments to zone and con-
trol land use is undoubtedly broad and its
proper exercise is an essential aspect of
achieving a satisfactory quality of life in
both urban and rural communities.”* In other
words, “the Government has considerable
latitude in regulating property rights in ways
that may adversely affect the owners.”
Therefore, the general rule has been that
state and local governments have wide dis-
cretion in regulating private citizens’ use of
their properties when the government is exer-
cising its police powers and acting to pro-
mote the public welfare.

Prior to the recent changes largely created
first by Olech and now Carpinteria Valley
Farms, it was well settled that a land use
restriction or decision should stand so long as
it 1) served a legitimate interest in promoting
the public health, safety, morals, and general
welfare of affected citizens,* and 2) was not
irrational, arbitrary, or capricious.*” In con-
sidering the public’s welfare, the local gov-
ernment was entitled to allow, restrict, or
deny a land use request based on a range of
factors related to the proposal, such as
increased traffic and noise, the effect on prop-
erty values, the increased demand for city
or county services, the preservation of agri-
cultural uses of land, the undesirable side
effects of the proposed use, public safety, and
even such intangible factors as community
pride and aesthetics.* While property owners
have extensive rights regarding the use and
enjoyment of the property they own, restric-
tions on private property are “properly
treated as part of the burden of common cit-
izenship.”?® The U.S. Supreme Court
explained that the “burden of common citi-
zenship” is that “all property in this country
is held under the implied obligation that the
owner’s use of it shall not be injurious to the
community.”*

Until recently, the Supreme Court had
not wavered from the principle that the U.S.
Constitution does not permit a court to “over-
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1. A taking allegation under the Fifth
Amendment cannot be based on an adverse
land use action or decision by a local planning
commission or zoning board.

True.

False.
2. The Village of Willowbrook v. Olech decision
created a “class of one” equal protection claim.

True.

False.
3. Justice Breyer's concurrence in Olech attempts
to narrow the majority opinion by stressing the
importance of an “extra factor,” such as “‘vin-
dictive action,’ “illegitimate animus,” or “ill will"”
by the government.

True.

False.
4. "Class of one” plaintiffs will most likely be
successful if they plead disparate treatment
without governmental animus.

True.

False.
5. Most post-Olech courts have ignored the
theory of Breyer's concurrence.

True.

False.
6. A bad faith violation of state law is a con-
stitutional tort.

True.

False.
7. An equal protection claim based on a pre-
liminary denial of a land use permit can be
ripe for adjudication under Article Il even
though the permit process has not been com-
pleted.

True.

False.
8. The Supreme Court in Williamson County
Requlatory Planning Commission v. Hamilton
Bank held that a taking or due process case aris-
ing from the denial of a land use permit may
not be brought in federal court until the denial

has been fully litigated in state court.

True.

False.
9. The Ninth Circuit in Carpinteria Valley Farms,
Ltd. v. County of Santa Barbara decided that the
Williamson ripeness principles do not apply to
an equal protection claim that includes a claim
of animus.

True.

False.
10. The federal statute of limitations for equal
protection claims tracks the appropriate state
personal injury statute.

True.

False.
11. The “continuing violation” theory permits
a plaintiff to seek recovery for acts that are
otherwise barred by the statute of limitations.

True.

False.
12. The doctrine of abstention may apply in land
use disputes.

True.

False.
13. The doctrine of qualified immunity may
provide a defense to claims alleging a consti-
tutional violation.

True.

False.
14. The California anti-SLAPP statute may pro-
vide a defense in federal diversity cases but
not in federal question cases.

True.

False.
15. The U.S. Supreme Court has ruled that
state and local governments have very nar-
rowly circumscribed powers to regulate a pri-
vate citizen’s use of his or her own property.

True.

False.
16. Local regulation of private property on the
basis of aesthetics has been upheld by the
courts.

True.

False.
17. Traditionally, equal protection and due
process challenges to local land use decisions
have been evaluated under the “rational rela-
tionship” test.

True.

False.
18. It is a well-established principle of law that
each parcel of real property is unique.

True.

False.
19. A land use decision that affects an owner’s
First Amendment rights may be subject to a
higher level of scrutiny.

True.

False.
20. Accessory uses of land, such as charity
events, can never be regulated by local gov-
ernment.

True.

False.
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turn [a statute that does not burden a suspect
class or a fundamental interest] unless the
varying treatment of different groups or per-
sons is so unrelated to the achievement of any
combination of legitimate purposes that we
can only conclude that the legislature’s actions
were irrational.”!

Under that framework, federal constitu-
tional challenges to a land use rule, such as
equal protection and due process claims,
were an uphill climb because the state action
was only subject to the “rational relationship”
test.”? Under this test, the plaintiff could only
challenge the land use or zoning decision on
the basis of whether it is “rationally related to
the promotion of the public health, safety or
welfare.”*

However, after Olech, landowners’ counsel
may convince courts not to take such a def-
erential view of local land use decisions when
there is evidence of disparate treatment
and/or animus. When these elements are
present, a local land use decision may be sub-
ject to a higher level of constitutional scrutiny
than the rational relationship test.

Restrictions on Accessory
Uses

In this new era, property owners or develop-
ers are filing “class of one” challenges to the
local regulation of accessory uses of prop-
erty, requiring lengthy and tedious compar-
isons between a plaintiff’s use of land and
the uses by others on other, allegedly similarly
situated property. This practice contradicts
longstanding state and federal jurisprudence
holding that each parcel of land is unique*—
a simple and obvious principle that has long
justified different treatment even for neigh-
boring properties. The principle now can be
transformed into a powerful weapon for
unhappy, litigious landowners to attack local
regulatory agencies and their staffs.
Differential treatment is not an unlikely occur-
rence. Depending on how Olech and
Carpinteria Valley Farms are interpreted,
local agencies may need to mount defenses
to challenges involving the different treat-
ment of properties at least to the summary
judgment stage in order to substantiate a
valid reason for their actions.

The fact that agencies will have to defend
accessory use decisions in this manner rep-
resents a change from traditional practices. As
one court observed, “In general, land use
regulation...specifying some uses and per-
mitting ad hoc determinations of valid acces-
sory uses, is authorized as a common, wide-
spread zoning technique.”® However, the
court noted that “the validity of such regula-
tion depends on the reasonableness of the def-
inition of accessory use.”® For example, in
considering the storage of inoperable or
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“junk” vehicles on a property zoned for sin-
gle-family dwellings, courts considered cus-
toms and referred to “our common sense,
judicial and personal knowledge of what (sin-
gle-family) dwellings are customarily and
ordinarily used for—what the ordinary man
of the street would consider a one-family
dwelling to be.”*"

Some accessory uses of property—for
example, the posting of signs or hosting par-
ties or charitable events—may implicate
First Amendment rights of free speech or
free association. When that occurs, the gov-
ernment action may be subject to a higher
level of scrutiny, regardless of whether an
equal protection claim is pleaded. Further,
a person’s First Amendment rights are
greater when they are exercised on the per-
son’s private property rather than on public
property.*8

For example, in Meredith v. Oregon® the
owner of a vacant parcel of property adjacent
to Highway 101 erected a sign on his property
that was visible to travelers on the highway.
The sign advertised a nearby resort. The
property owner did not obtain a permit under
the state law requiring a permit before post-
ing an outdoor commercial sign visible to the
traveling public. The city ordered the property
owner to remove the sign or face a fine. The
property owner challenged the city ruling.
The Ninth Circuit did not reach the merits of
the case but implied that the private prop-
erty owner had at least a potentially viable
First Amendment claim against the city.>
While the city ordinance restricts speech,
and commercial speech is a category of
speech that may be regulated, the law must
still survive heightened scrutiny because it
implicates a fundamental right.

Other “class of one” attacks can arise if, for
example, property owners are being prohib-
ited from raising chickens on their property
or from playing recreational polo or softball
on their property, and others have not been
so restricted. Regardless of whether a use is
protected under the First Amendment, these
cases become more difficult to defend when
the plaintiff alleges retaliatory treatment in
response to the plaintiff’s public, anti-gov-
ernment speech. Moreover, according to
Carpinteria Valley Farms, a disputed land use
restriction may be ripe for federal adjudication
whether or not, after the administrative
process ends, the restriction still stands.

Before Olech and Carpinteria Vailey Farms,
the history of federal jurisprudence did not
contain a hint that inherently local land use
disputes are appropriate for federal judicial
resolution. However, if the recent result in
Carpinteria Valley Farms is not overruled,
and if Olech continues to be broadly applied,
the federal courts may, contrary to their his-

tory of asserting otherwise, indeed become
the “Grand Mufti of local zoning boards.”'m

1 See, e.g., Williamson County Regulatory Planning
Comm’n v. Hamilton Bank, 473 U.S. 172 (1985).
2Village of Willowbrook v. Olech, 528 U.S. 562 (2000).
3 1d. at 565.

4 Id. at 564 (per curiam).

5Id. at 565 (Breyer, J., concurring).

6 Id. at 565-66.

71d. at 565.

8 Michael S. Giaimo, [l Will and Class of One: Equal
Protection Claims after the Olech Decision, LAND USE &
ZONING DIGEST, Feb. 1, 2003, at 4-7 [hereinafter Giaimo].
9 Purze v. Village of Winthrop HarborCruz v. Town of
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