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In a civil RICO lawsuit, a jury
may find the defendants liable
for violating 18 USC Section

1962(c) but award only a small
amount in compensatory dam-
ages. Although this amount is
automatically trebled under 18
USC Section 1964(c), even this
relative victory may disappear if
the plaintif f files a motion for
attorney’s fees and costs pursuant
to Section 1964(c). It would not
be exceptional for the plaintiff to
seek fees and costs that are far
greater than the compensatory
damages.

If the defense counsel op-
poses the fees motion on the
ground that the award of fees and
costs must be proportional to the
amount of dam-
ages awarded by
the jury, the defen-
dant is not likely to
prevail, because
cour ts have con-
sidered whether a
rule of proportion-
ality should apply
in civil RICO cases
and have decided
that it should not. In light of the
general judicial rejection of rules
of proportionality in federal fee-
shifting cases, defense counsel
in civil RICO cases would be wise
to find other grounds upon which
to attack a plaintiff’s motion for

attorney’s fees.
When Congress enacted the

RICO statute, it expressly man-
dated an award of attorney’s fees
and costs whenever there has
been an injury cognizable under
RICO: “Any person injured in his
business or property by reason of
a violation of Section 1962…shall
recover threefold the damages
he sustains and the cost of suit,
including a reasonable attorney’s
fee.”1 The RICO statute and the
Clayton Act2 (upon which it is
based) “share a common con-
gressional objective of encour-
aging civil litigation to supple-
ment government efforts to deter
and penalize the respectively pro-
hibited practices.”3 Congress
passed the civil RICO statute,
with its incentive of treble dam-
ages and mandatory attorney’s
fees and costs, to encourage vic-
tims of racketeering acts, such
as mail and wire fraud, to become
private attorneys general dedi-
cated to eliminating proscribed
activities.4 The objective of civil
RICO “is thus not merely to com-
pensate victims but to turn them

into prosecutors,
‘private attorneys
general,’ dedicated
to eliminating rack-
eteering activity.”5

Defense coun-
sel should harbor
no illusion that
courts are unlikely
to respect this con-
gressional objec-

tive. As stated in Bingham v. Zolt,
“It is the trial court, not the jury,
that has the responsibility of
determining attorney’s fees
awards” in civil RICO cases.6 And
as the U.S. Supreme Court held
in Hensley v. Eckerhart, the deter-

mination of a reasonable fee
begins with the court’s calcula-
tion of a so-called lodestar figure,
which equals “the number of
hours reasonably expended on
the litigation multiplied by a rea-
sonable hourly rate.”7 Although
the cour t may increase or
decrease the lodestar based upon
a number of factors, there is a
“strong presumption that the
lodestar figure…represents a
‘reasonable’ fee.…”8 Indeed, “a
party advocating the reduction
of the lodestar amount bears the

burden of establishing that a
reduction is justified.”9 As the
Court has warned, however, “[a]
request for attorney’s fees should
not result in a second major liti-
gation.”10

The “most critical factor” in
determining a reasonable fee “is
the degree of success obtained.”11

This does not mean, however,
that a RICO plaintiff will be penal-
ized when its recovery falls short
of what it originally sought. For
example, in Bingham, the RICO
plaintiff sought more than $10
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million but recovered only $800,000 (before
trebling). The Second Circuit nevertheless
affirmed a $3 million award of fees and costs,
notwithstanding the fact that “the jur y
awarded only a small part of the damages
sought by plaintiff, three of plaintiff ’s six
charges were dismissed as time-barred, and
the [plaintiff] prevailed against only three of
eight defendants.”12 Citing the Supreme
Court’s ruling in Hensley that “[t]he result is
what matters,”13 the Second Circuit explained
that although the “plaintiff did not prevail on
all of its claims and the jury did not find all the
defendants guilty, the plaintiff obtained a jury
verdict and a judgment against defendants. It
won the case.”14

Similarly, in Miltland Raleigh-Durham v.
Myers, District Judge Motley declined to
reduce the lodestar amount of $684,450 in
fees and $117,697 in costs awarded to RICO
plaintiffs who recovered approximately $1
million in damages, since the plaintiffs “suc-
ceeded on all claims despite [the defendant’s]
extensive fraud.”15

Fee-Shifting

There exists some disagreement among
courts over the extent to which the Hensley
lodestar factors should apply to cases that
involve, as RICO cases do, mandatory rather
than permissive fee-shifting statutes.16 The
Second Circuit, in a civil RICO case, noted that
the “results obtained” analysis of Hensley and
Farrar v. Hobby “‘is of limited applicability’ to
statutes that mandate an award of attorney
fees.”17 Other courts determining fees and
costs in RICO cases, however, have applied
the Hensley analysis.18 Indeed, given the pro-
vision in Section 1964(c) for a reasonable
attorney’s fee in civil RICO cases, the courts
must make a determination of what is rea-
sonable, and that analysis may be likely to
consider generally the same factors as in
Hensley. For example, in a recently decided
case, System Management, Inc. v. Loiselle, the
district court concluded that it would “not
place much emphasis on Hensley and Farrar
when interpreting the fee-shifting provision in
RICO.”19 Although the court still calculated a
lodestar amount before making its award of
fees and costs,20 the district court put virtually
no emphasis on the factor of the “results
obtained.”21

It is well established that the award of
attorney’s fees in federal fee-shifting cases
generally should not be reduced simply
because a prevailing plaintiff seeks an award
that is greater than the damages awarded at
trial.22 Indeed, in City of Riverside v. Rivera, a
civil rights case, the Supreme Court upheld
an attorney’s fee award of $245,456 when the
plaintiff only recovered $33,350 in compen-
satory and punitive damages.23 In United

States Football League v. National Football
League, an antitrust case, the Second Circuit
affirmed an award of over $5.5 million in
attorney’s fees under the Clayton Act, upon
which the mandatory fee-shifting provision of
the RICO statute is based, even though the
jury awarded the plaintiff only $1 in damages
(which was trebled).24 The Second Circuit
explained, “Because of the importance of the
policy of encouraging private parties to bring
antitrust actions, recovery of their reason-
able attorney’s fees must be sustained regard-
less of the amount of damages awarded.”25

The rule of proportionality has fared no
better in civil RICO cases. In Northeast
Women’s Center v. McMonagle, the Third
Circuit upheld an award of attorney’s fees
and costs of $64,964 in a civil RICO case,
even though the jury only awarded $875 in
RICO damages before trebling.26 The Third
Circuit ruled that “the district court properly
refused to apply a proportionality rule to
reduce the RICO fee award in this case,”
expressly rejecting the defendants’ argument
that the Supreme Court’s ruling in City of
Riverside did not control.27 In FMC Corpora-
tion v. Varonos, the district court refused to
award any fees or costs to a prevailing RICO
plaintiff, on the ground that “the amount of
[the plaintiff’s] request was almost triple the
amount of the actual damage award.”28 The
Seventh Circuit, relying upon McMonagle
and City of Riverside, reversed and remanded
for a determination of the plaintiff’s reason-
able fees and costs.29

In Nu-Life Construction Corporation v.
Board of Education, the district court awarded
fees and costs totaling $193,266 to the RICO
plaintiff, notwithstanding the fact that the
jury awarded only $23,400 in compensatory
damages against some defendants and found
that other defendants had not violated RICO.30

The district court, relying upon McMonagle,
FMC, and Second Circuit decisions reject-
ing proportionality in civil rights cases,
“decline[d] to reduce [the plaintiff’s] fee appli-
cation notwithstanding the limited pecuniary
success achieved by the plaintiff Nu-Life.”31

Loiselle is the most recent case to con-
sider the issue of proportionality in connec-
tion with a RICO fees application.32 After
announcing it would not place much empha-
sis on the Farrar and Hensley factors, the dis-
trict court calculated and accepted as its
award the reasonable number of hours mul-
tiplied by the reasonable hourly rates.33 As a
result, the court awarded fees and costs total-
ing $184,232 to the plaintiff, even though the
treble RICO damages amounted to
$1,018.56.34 The district court, in colorful lan-
guage, explained its rejection of a propor-
tionality rule in that RICO case: “‘The better
part of valor is discretion.’ William Shake-

speare, The First Part of Henry The Fourth act
5, sc. 4. But [the defendant] chose to fight this
one out. Now that he has lost the battle, this
Court will not exercise its discretion for no
better reason than to comfort defeat.”35

Defense counsel might argue against an
award of fees and costs in excess of RICO
damages on the ground that RICO treble
damages are more than enough to accom-
plish the goals of deterrence and retribution.
This argument misconstrues the purpose of
the civil remedies af forded by the RICO
statute, which is to compensate plaintiffs for
their actual costs in order to encourage private
attorney general suits in the enforcement of
important public policies.36 The refusal of the
courts to apply a rule of proportionality in civil
RICO cases, therefore, is consistent with the
objectives underlying Section 1964(c), since
the primary focus of the treble damages pro-
vision of RICO is remedial, not punitive.37 As
the Supreme Court also held, nor are attor-
ney’s fees “‘clearly punitive.’”38 Thus, the
remedial purposes underlying the manda-
tory fee-shifting provisions of Section 1964(c)
“would best be served by fully compensating
private attorneys general, no matter how lim-
ited their success.”39

The Billing Judgment Approach

Trying a different approach, defense coun-
sel might concede that courts have rejected
application of a proportionality rule but
attempt to limit that rejection to cases in
which the fee awards were disproportionate
to the actual amount of damages recovered by
the plaintiff, not to the amount that the plain-
tiff sought. Under this view, known as the
billing judgment approach, “an attorney’s
requested fee would be judged ‘reasonable’ if
it were rationally related to the monetary
recovery that the attorney could have antic-
ipated ex ante.”40 Taking this approach,
defense counsel would argue that no rational
client would invest, for example, the sum of
$2 million in attorney’s fees and costs to
recoup a maximum of $300,000 in RICO tre-
ble damages.

Defense counsel are not likely to succeed
with the billing judgment approach, however,
since the Second Circuit—which is the only
one to have considered it—has expressly
rejected it. In Quaratino v. Tiffany & Company,
a civil rights case, a jury awarded $158,145
(including $98,145 in punitive damages), and
the district court calculated the plaintiff’s
lodestar amount to be $124,645.18 but only
awarded fees equaling half the plaintiff’s total
recovery (i.e., $79,072.50).41 The Second
Circuit held that “[e]ven setting aside con-
siderable misgivings as to the feasibility of
such precise ex ante calculations, we find
that this approach conflicts with the legisla-



tive intent and rationales of the fee-shifting
statute.”42 As a result, the Second Circuit
reversed, holding that “this Court does not fol-
low, and has not suggested that it would be
inclined to follow, the billing judgment rule
that the district court developed.”43

Defendants sued under the civil RICO
statute must understand that they can suc-
ceed in limiting damages but still fail badly by
being liable for the plaintiff’s attorney’s fees
and costs. Counsel for defendants will not
make any headway arguing to the court that
the award of fees and costs should be pro-
portional to the damages awarded. The pro-
portionality rule is directly contrary to the
societal objectives upon which Congress pred-
icated the RICO statute. Thus, rather than
challenging the fees application based upon
proportionality, defense counsel should attack
the lodestar determination on other grounds,
if possible. An attack may target two items as
being excessive: the hourly rates charged by
the plaintiff’s counsel44 and the number of
hours billed.45 Defendants may also challenge
the lack of support for the application.46

Furthermore, in cases in which the plaintiff
prevails on some but not all claims or against
some but not all defendants, defense counsel
should argue that the attorney’s fees should
be apportioned accordingly.47                                     ■
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