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In the Fifth
Dimension

Practitioners face predicaments worthy of
the Twilight Zone when a witness invokes the
Fifth Amendment in a civil lawsuit
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be best handled by specialists in the field. But
with increasing frequency, civil practitioners
must confront the dilemmas posed when civil
proceedings intersect with criminal investigations. Given the current surge of criminal
investigations in the corporate sector, civil
practitioners need to have at least a basic
understanding of criminal law, particularly
the effects of simultaneous criminal and civil
proceedings, in order to advise their clients
properly. Further complicating matters is the
fact that often the civil litigant and the potential target or subject of the criminal investigation require separate counsel and have
opposing interests.
In order to appreciate the implications of
concurrent civil and criminal proceedings,
it is important to remember what the Fifth
Amendment does and how it works in practice. To do so requires a review of four basic
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t is a dilemma few civil litigators want to
encounter. Days before the deposition of a
client in a civil litigation, the lawyer for the
client learns that the government is investigating the client’s former employer. Calls to
the investigating agency yield no concrete
answers about whether the client is viewed as
a possible subject or target of the government’s investigation. Understandably, the
client wants to avoid any possible criminal
exposure that might arise from the deposition. The lawyer, although not a criminal law
specialist, generally is aware that the client’s
deposition testimony could someday be used
against the client by the government.
Another lawyer, representing a corporate
client in a civil trial, is informed that some current and former corporate employees who are
essential to the case have just learned that
they are possible subjects or targets of a
criminal investigation. They will therefore
assert their Fifth Amendment privilege and
refuse to answer questions at the civil trial.
Consequently, shortly before trial, the inability to call these witnesses to testify leaves
the lawyer with virtually no case.
Many seasoned civil litigators, even those
who consider themselves experienced general practitioners, stop short of advising
clients on criminal matters, believing them to

principles about the Fifth Amendment privilege against self-incrimination: 1) when it
may be asserted, 2) who may assert it, 3)
how it may be asserted, and 4) what effect its
assertion may have on a civil proceeding.

Proper Invocation of the
Fifth Amendment
The Fifth Amendment privilege, which is
applicable to the states through the Fourteenth Amendment,1 provides that no person
“shall be compelled in any criminal case to be
a witness against himself.”2 Federal decisions
have made clear that the Fifth Amendment
privilege may actually be asser ted more
broadly “in any proceeding, civil or criminal,
administrative or judicial, investigatory or
adjudicatory,” in which the witness reasonably
believes that the information sought or discoverable as a result of testimony or a statement could be used in a subsequent state or
federal criminal proceeding.3
California statutes and decisional law
af ford similar protection. Califor nia’s
Evidence Code allows any witness, whether
in a civil trial or criminal proceeding, to
“refuse to disclose any matter that may tend
to incriminate him or her.”4 According to case
law, any party or nonparty witness in a discover y proceeding may asser t the Fifth
Amendment privilege against disclosing information that might tend to be incriminating
under either federal or state law.5 The privilege extends to compelled testimony in any
for m and may properly be invoked in
response to deposition questions, 6 interrogatories,7 or trial testimony.
In short, whenever individuals are asked
to give sworn testimony, whether at a deposition or trial, they may asser t the Fifth
Amendment and refuse to answer a question
if there is a good faith belief that the answer
“would in [itself] support a conviction…[or]
would furnish a link in the chain of evidence
needed to prosecute” them.8 This good faith
belief exists when there is a reasonable belief
that the individual is the subject or target of
a criminal investigation.9
Who may assert the privilege? Significantly, the privilege protects only natural persons; it does not apply to corporations.10
Consequently, for an individual to assert the
Fifth Amendment privilege, the witness must
fear actual self-incrimination. Individuals who
assert the privilege for testimony that would
only incriminate another person—or, as happens often, a current or former employer—
are doing so improperly.11
How is the privilege asserted? The Fifth
Amendment can only be invoked on a question-by-question basis because the court must
have the opportunity to determine whether
specific questions pose a threat of self-incrim30 LOS ANGELES LAWYER / OCTOBER 2002

ination.12 Therefore, it is improper for a witness to make a blanket assertion of the Fifth
Amendment privilege by, for example, refusing to answer any questions on a particular
subject.13 A witness who claims the Fifth
Amendment privilege has the burden of showing that the testimony or other evidence could
tend to be incriminating.14 Once the privilege
has been asserted, the court must make a
“particularized inquiry” as to whether the
claimant has met that burden with respect to
each claim of privilege.15 The court may conduct in camera hearings for this inquiry but
must make its findings on the record as to
whether the claim of privilege is valid for
each question.16
As a result, for a noticed deposition, opposing counsel may not be content with a letter
from the lawyer representing the deponent
stating that his or her client will either not
appear to testify or will asser t the Fifth
Amendment privilege in response to all questions. In practice, a court is likely to find such
a tactic equally unpersuasive.17 The bottom
line is that a lawyer cannot simply call off a
deposition upon learning that the deponent is
the potential subject or target of a concurrent criminal investigation. Instead, the deponent and his or her lawyer will most likely
have to endure the exercise of sitting through
the deposition and asserting the deponent’s
Fifth Amendment privilege to each and every
question for which it may be properly invoked.
What are the ramifications of asserting
the Fifth Amendment in a civil proceeding?
The answer to this question is critical to deciding on a course of action. While it is true that
no punishment can be imposed against a
party or witness for claiming the Fifth Amendment privilege, it is also true that courts will
not endorse parties taking advantage of their
adversaries by invoking the Fifth Amendment.
Thus, a party “may be required to either waive
the privilege or accept the civil consequences
of silence if he or she does exercise it.”18
So when the plaintiff in a civil litigation
asserts the Fifth Amendment privilege, several things can happen. At the pleading stage,
commencing a lawsuit waives the privilege as
to the factual issues raised in the complaint,
and a plaintiff who persists in refusing to
answer risks dismissal of the lawsuit.19 At the
discovery stage, a plaintiff may suffer less
drastic but equally damaging sanctions for
refusing to answer questions. For example, a
plaintiff may be barred from introducing evidence at trial on issues relating to discovery
questions that he or she refused to answer.20
Likewise, defendants in both state and
federal proceedings who claim the Fifth
Amendment privilege during a deposition
run the risk that the court will preclude their
entire testimony at the time of trial.21 Indeed,

a plaintiff is likely to seek a protective order
barring a defendant from testifying at trial
about matters on which the defendant refused
to be deposed.22 In addition, federal appellate courts have upheld trial courts that struck
affidavits supporting or opposing summary
judgment after parties offering the affidavits
had asserted the privilege during discovery
and refused to answer deposition questions on
the subjects in the affidavits.23
However, there are limitations on the trial
court’s authority to “punish” a defendant for
asserting the Fifth Amendment privilege.24
One decision by a state court held that a
default judgment was not warranted against
a defendant who asser ted the Fifth
Amendment during discovery and, while the
defendant could not testify, the trial could
proceed.25 And while some federal courts
have gone so far as to preclude a civil defendant from introducing any evidence at trial
regarding matters covered by a Fifth
Amendment assertion,26 other federal courts
have ruled that such stringent restrictions
make asserting the Fifth Amendment privilege too “costly.”27 Certainly, in either forum,
the defendant may find the ability to defend
a civil suit substantially compromised because
of a parallel criminal investigation that precludes participating in discovery.
At least one significant difference exists
between state and federal civil practice when
a witness asserts the Fifth Amendment privilege at trial. In federal practice, opposing
counsel may comment to the jur y during
closing argument that a witness asserted the
Fifth Amendment on the stand and the jury
may draw a negative inference from that fact.28
Under California law, however, neither the
court nor counsel may comment on the fact
that a witness asserted the Fifth Amendment
privilege, and the jury may not draw any inferences—about the credibility of the witness or
any other matters at issue in the trial—from
that assertion.29 Interestingly, this ban on
commenting on a claim of privilege does not
prevent counsel from commenting on gaps in
the opposing party’s case resulting from the
exercise of the Fifth Amendment privilege
by a witness.30 Clearly, then, even civil litigants who survive discovery sanctions and
proceed to trial face a substantial obstacle
when their witnesses invoke the Fifth
Amendment privilege.
With all these considerations, the lawyer
whose client may be the subject of a criminal
investigation and is being asked to appear
for a deposition in a civil case has a difficult
decision to make. First, the lawyer needs to
advise the client on whether it is proper for the
client to assert the Fifth Amendment privilege. Next, even if such an assertion is proper,
the lawyer should advise the client on whether

asserting the Fifth Amendment is a good
move strategically. If the client refuses to testify or asserts the Fifth Amendment in the civil
suit, the client may avoid disclosing incriminating information that could be used in a
criminal proceeding. But invoking the Fifth
Amendment may be tantamount to admitting
defeat in the civil case, as the client may be
precluded from testifying at the civil trial or,
worse, called to testify knowing that the jury
will be able to draw negative inferences from

postponing the civil proceedings. This alternative also gives parties the benefit of preserving the future testimony of nonparty witnesses who may need to assert the Fifth
Amendment privilege.
The seminal case in this area is Pacers, Inc.
v. Superior Court,31 in which three individuals
were simultaneously defendants in a civil
action and under investigation by the U.S.
Attorney’s Office for the same conduct. The
defendants sought to postpone their deposi-

It is important to note that a Pacers motion
is not grounded in notions of due process, and
there is no constitutional right to have a civil
proceeding postponed because of a parallel
criminal proceeding.38 Rather, the motion is
grounded in the court’s inherent discretion to
“stay civil proceedings when the interests of
justice seem to require such action.”39
One remedy is to bring a motion for a
protective order to stay the civil deposition or
vacate the trial date until a deponent or wit-

criminal
exposure
In order to escape the quandary of either testifying to help the

civil case and risking criminal exposure, or refusing to testify
to avoid criminal exposure and risking defeat in the civil

lawsuit, parties can look to California decisional law for an
alternative that involves postponing the civil proceedings.
an assertion of the Fifth Amendment privilege. In short, the lawyer must weigh the relative exposure that the client faces in the civil
and criminal proceedings and advise the client
that he or she may essentially have a
Hobson’s choice.
Similarly, the lawyer representing a corporate client in a civil case with essential witnesses who are current or former employees
facing a criminal investigation most likely has
a conflict of interest in advising the witnesses
whether to assert their Fifth Amendment privilege. For each witness, another lawyer—one
qualified to handle a criminal defense and
whose only concern is the interests of the
witness rather than the corporation’s civil and
criminal exposure—generally should be consulted and will likely advise the witness to
assert the Fifth Amendment privilege. Once
this happens, corporate counsel is left in the
unenviable position of having to proceed to
trial while unable to elicit testimony that may
be critical to the company’s defense.
In these situations, the lawyers and the
parties may face unpleasant choices. However,
there may be another, more palatable option
for clients whose civil cases require an assertion of the Fifth Amendment privilege.

Pacers Motion
In order to escape the quandary of either testifying to help the civil case and risking criminal exposure, or refusing to testify to avoid
criminal exposure and risking defeat in the
civil lawsuit, parties can look to California
decisional law for an alternative that involves

tions until after the statute of limitations had
run on their alleged criminal conduct. The
trial court denied this request and held that the
three individuals could not testify in their own
defense at the civil trial because they had
refused to sit for depositions.32 The court of
appeal overruled, holding, “A party asserting
the Fifth Amendment privilege should suffer
no penalty for his silence,”33 and commenting
that “in this context ‘penalty’ is not restricted
to fine or imprisonment…[but] the imposition of any sanction which makes assertion of
the Fifth Amendment privilege ‘costly.’”34 The
Pacers court further held that “where, as here,
a defendant’s silence [as to the criminal investigation] is constitutionally guaranteed, the
court should weigh the parties’ competing
interest with a view toward accommodating the
interests of both parties, if possible.”35 The
court ruled, in what may seem an extraordinary remedy, that the defendants’ depositions
(essentially the entire civil discovery) should
be postponed for a year and a half until the
criminal statute of limitations had run.
This remedy is in accord with federal practice, in which it has been consistently held that
when both civil and criminal proceedings
arise out of the same related transactions,
the trial court has discretion to grant an
objecting party a stay of discovery in the civil
action until there is a disposition of the criminal matter.36 Federal courts have recognized
the need to balance the interests of the party
claiming protection against self-incrimination
and the adversary’s entitlement to equitable
treatment.37

ness can freely answer questions without having to assert the Fifth Amendment privilege.
The deponent or witness could do so after the
criminal statute of limitations has run or once
the deponent or witness is no longer a potential subject or target of a government investigation. The strongest case for deferring
civil proceedings until after a criminal prosecution is completed occurs when a party
being investigated for a serious offense is
also involved in a civil action concerning the
same matter.40 The fact that an indictment
has not yet been returned in the criminal
proceeding is a factor to be considered by the
court but does not make a Pacers motion to
stay civil proceedings any less appropriate.41
Generally, a court will consider five factors
when deciding whether to delay civil proceedings—which can constitute a single deposition, all discovery, or the entire trial—in
the face of parallel criminal proceedings:
1) The interest of the plaintiff in proceeding
expeditiously, and the potential prejudice to
the plaintiff of a delay.
2) The burden that any particular aspect of the
civil proceedings may impose on defendants.
3) The convenience of the court in the management of its cases.
4) The interests of persons not parties to the
civil litigation.
5) The interest of the public in the pending
civil and criminal litigation.42
It is important to note that a Pacers motion
is far from a perfect solution. First, a typical
Pacers motion seeking to stay civil discovery
until the criminal proceedings are resolved is
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an extraordinary remedy. This is true because
the government may investigate and seek an
indictment during the entire statute-of-limitations period, which, for example, is generally five years for nonviolent federal crimes
and ten years for crimes affecting federally
insured financial institutions.43 For nonviolent state crimes, the statute of limitations
generally varies from three to six years.44
Complicating the situation is that, as a practical matter, prosecutors rarely indicate that
an investigation is closed or confirm that an
individual is no longer an active subject or target. Typically, the only time a potential witness
knows for certain that there is no longer a risk
of self-incrimination by testifying in a civil
proceeding is after the criminal statute of limitations has run. Thus, civil litigants who file
Pacers motions could theoretically be seeking
a stay of the civil proceedings for up to six
years or even for ten years if a financial institution is a putative victim. Courts rarely grant
stays in civil litigation for six years or more.45

Modified Pacers Motion
There is however, another solution—a modified Pacers motion. Using this procedure, a
party to the civil suit (whether an individual
or corporation) would agree to allow the deposition to go forward. At the deposition, a deponent—whether a party or a nonparty witness—would assert the Fifth Amendment
privilege as needed. Afterward, the party to
the suit who is faced with the prejudice caused
by the assertion of the privilege would bring
a motion seeking an order mandating that if
circumstances should change in the criminal
investigation making it possible for the deponent to testify fully, a new deposition would be
taken, thereby preserving the deponent’s ability to testify at trial. This motion requests much
more limited relief from the court than the
Pacers motion and does not seek to delay civil
proceedings. It also allows potential deponents
time to either resolve the criminal matter or
clarify whether the government views them as
actual subjects or targets of a criminal investigation. The modified Pacers motion is not a
perfect solution either, but when the traditional Pacers motion is unlikely to prevail or has
already failed, it may be a suitable alternative.
In California, a civil court has the authority to grant a motion immunizing a potential
witness from state criminal prosecutions,46
which presents another potential solution to
the dilemma—requesting immunity directly
from the civil court.47 But such a motion also
must be served on the prosecutor’s office, and
the prosecutor merely needs to submit an
opposing declaration stating that there are reasonable grounds to believe that the proposed
grant of immunity might unduly hamper a
criminal proceeding, including the subse-

quent prosecution of that witness.48 The trial
court must treat the prosecutor’s declaration
as conclusively establishing that the potential
witness’s request for immunity cannot be
granted.49 Thus, this solution does not hold
out much promise of success unless the individual was never a target or subject in the first
place.
Sometimes plaintiffs benefit from civil litigation that overlaps with an existing or subsequently commenced criminal investigation.
Indeed, from a less charitable standpoint,
when a civil complaint is filed in the wake of
a well-publicized criminal investigation, or
when the civil and criminal complainants are
the same (such as when the government is
the victim of a fraud),50 the motives of the
civil plaintiff can be questioned. If the civil
complainant is suing or noticing depositions
to get the benefit of the negative inference of
a party or third-party witness asserting the
Fifth Amendment privilege, other remedies
surface. For example, if the opposing party
could demonstrate that a deposition was not
reasonably calculated to lead to relevant evidence, grounds would exist to bar the deposition from going forward.51 Assuming that
one cannot demonstrate bad faith on the part
of the civil plaintiff, a Pacers motion, or a
modified Pacers motion, may be the answer.
Given the current climate of corporate

scandal and resulting investigations, civil
practitioners need to stay alert to the ramifications that arise when the Fifth Amendment
privilege is asserted in a civil proceeding.
And lawyers should understand that there
are options available if a civil proceeding is
affected by a client or third-party witness
who cannot participate in discovery or at trial
because of concerns about self-incrimination.
Pursuing these options might make it possible for clients to avoid facing an uncomfortable choice between vigorously prosecuting
or defending a civil claim and protecting themselves against criminal exposure.
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