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Complying with California’s New
Lactation Accommodation Law
Employers must

states that an employer must
make “reasonable efforts” to proallow break time
vide a lactating employee with
the use of a room to express milk.
and space for
Thus an employer’s actions to
accommodate an employee will
their employees
be evaluated under a reasonableness standard.
to express milk
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the ADA: under that law, an
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abor Code Sections 1030 accommodations” to enable an
et seq., which became employee with a known disability
ef fective Januar y 2002, to perform the essential functions
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are nursing mothers desiring to hardship on the operation of the
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(ADA)2 or the Family Medical employer must be “willing to conLeave Act (FMLA), Labor Code sider making changes in its ordiSection 1030 applies to employers nary work rules, facilities, terms,
of all sizes. The law does not spec- and conditions in order to enable
ify the minimum number of a disabled individual to work.”6
employees that an employer must What constitutes a reasonable
have to be subject to the law’s accommodation is one “that
requirements and refers in its would enable an employee with a
language to “ever y” employer. disability to enjoy an equal opporThe failure to comply with Sec- tunity for benefits and privileges
tion 1030 subjects the employer of employment as are enjoyed by
to a $100 civil penemployees without
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with employer cliwhether an employents should inform
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them about this reundertake the difsponsibility and the
ficulty or expense
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ity. Among those
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6) the effect on a facility’s resources and expenses.8 The reasonableness of the accommodation is determined by applying a
cost-benefit analysis, with the
employer bearing the burden of
demonstrating that the requested
accommodation would cause an
undue hardship. For a showing of
undue hardship, the accommodation costs must be excessive
compared to the benefit or a
threat to the employer’s financial
survival.9
In interpreting the reasonableness requirement under the
ADA, the employee’s preference
is considered but not controlling
if it unduly burdens the employer.
The employer may choose a less
expensive or easier accommodation than the one requested by
the employee. For example, the
Seventh Circuit held that among
the requests of a paraplegic
employee, the desire for a handicapped-accessible sink in the
office to wash coffee cups was
reasonably accommodated by the
state employer’s suggestion that
the employee use the handicapped-accessible bathroom sink
rather than the employer rebuilding the of fice kitchenette. 10
Although the cost to the employer for lowering the kitchen
sink and thereby making it accessible to the employee was only
approximately $150, the court
found that the “employer [had
done] what [was] necessary to
enable the disabled worker to
work in reasonable comfor t,”
thereby satisfying the duty of reasonable accommodation.11
A similar analysis will likely
be applied to an employer’s reasonable efforts to accommodate
workplace lactation. While the

phrase “undue hardship” does
not appear in Labor Code
Sections 1030 et seq., whether
an employer can reasonably
accommodate an employee’s
need for space and unpaid break
time can be analyzed utilizing the
factors and analysis involved in
the determination of whether an
employer is required to make a
reasonable accommodation
under the ADA. A small employer
with two employees in one office
will have a greater difficulty than
a larger employer occupying several floors in a building in accommodating the needs of a lactating employee.

Break Time and Private
Space
Labor Code Section 1030 mandates that the employer “provide
a reasonable amount of break
time to accommodate an employee desiring to express breast
milk for the employee’s infant
child.”12 The break time is to run
concurrently with the employee’s
existing break time, if possible. If
not, the break time for expressing
milk will be unpaid.13
The law further requires an
employer to “make reasonable
efforts to provide the employee
with the use of a room or other
location, other than a toilet stall,
in close proximity to the employee’s work area, for the employee
to express milk in private.”14 For
employees with their own offices,
an employer usually will be able to
comply easily with the lactation
accommodation requirements.
Whether an employee will
require more than her customary break time depends on several factors, including the type of
breast pump she uses (manual,

battery-operated, or electric) and where she
must go to express milk.15 If an employee is
allowed to use an area close to the employee’s
work area where she can safely leave her
pump equipment plugged in and ready, the
time it will take the employee to express milk
and return to work will be significantly
reduced. An employee might require more
break time if the room to express milk does
not contain a sink and refrigerator or these are
not located nearby. Pump par ts must be
washed after each use and many women prefer to refrigerate their expressed milk.16 If
an employee must express milk in one location, wash her pump parts in another area,
and use a refrigerator in yet another place, her
break could extend well beyond her authorized time.
Section 1031 specifically states that a toilet stall is not an acceptable “room” for
expressing milk. The sanitation and odor concerns are obvious as well as the lack of privacy. Some bathrooms, however, have rooms
or areas adjacent to the toilet. Whether such
areas would suffice under the Labor Code
will likely depend on the degree of privacy
afforded to the employee expressing her milk
and whether the employee would still be
exposed to the sounds and smells of other
bathroom patrons. If the area in the bathroom can be closed off, with either a door or

partition, this situation might be acceptable.
If an employer is proposing that an employee
sit in a corner of the bathroom where she can
be seen by other patrons or subjected to the
smells of the bathroom, that will not likely be
acceptable.
It is significant that Labor Code Section
1031 specifically mentions privacy. Employers
who fail to accommodate the privacy interest
of employees risk being found in violation of
the statute. This is not only because of the
modesty concerns of employees but also
because women must be able to relax in order
to pump efficiently. If an employee is concerned that she will expose herself to her
coworkers or that someone could intrude
while she is pumping, she will have difficulty
expressing milk. The ideal breast-feeding
room contains a door that can be locked from
the inside by the employee to afford her complete privacy.
For the same reasons, a cubicle—even
one with a door—offers insufficient privacy.
Pumps can be heard outside a cubicle’s walls.
Moreover, the noise from outside the cubicle’s
walls could hinder a woman’s ability to relax
and express milk. However, for an employer
with severe and justifiable space limitations,
an enclosed cubicle (or alternatively, arrangements that provide additional break time to
permit an employee to return home or to

Advantages for All
California has a long history of legislation accommodating the
right to breast-feed. California law prior to the enactment of Labor Code
Sections 1030 et seq. clearly delineates this right by:
• Permitting mothers to breast-feed their babies in any location where
they are authorized to be with their babies, except the private home
or residence of another person.
• Allowing a breast-feeding mother to postpone jury service for up to
a year.
• Promoting breast feeding in a State Department of Health Services
public service campaign and making breast-feeding consultation or information available for mothers in hospitals.1
Despite these laws in California and comparable legislation nationwide in other states,2 the rates at which infants are breast-fed have
remained low. In 1997, about 62 percent of all infants were breast-fed
while in the hospital, yet when the infants were six months old only
18 percent of working mothers were still breast-feeding, as compared
to 29 percent of nonworking mothers.3 One reason the breast-feeding rates are so low is the large number of working mothers. Studies
show that without a lactation support program, employment significantly reduces the length of time a woman continues breast-feeding
her child.4 A significant lactation program, on the other hand, can
increase breast-feeding duration to 72.5 percent of working mothers
at six months and 36 percent at 12 months.5 Employers can encourage the rates and duration of breast feeding by initiating breastpumping policies within the workplace.6
Employers that accommodate lactating employees are part of a
growing trend.7 The Los Angeles Department of Water and Power, with
a 76 percent male work force, began offering a Family Care Lactation

another location) may be acceptable as a last
resort.
Employers with more than one employee
seeking to express milk may have to make
special arrangements if there is only one area
available for expressing milk. Ideally, an
employer should provide more than one room
if there is more than one nursing employee.
However, if space is a factor and there is only
one room for lactating employees, employers
may have to adjust employee break times so
that each employee can express milk privately. While some women might be comfortable expressing milk in the presence of
other women, many are not. No employer
should assume that women would feel comfortable expressing milk together.
The statute exempts employers from providing break time “if to do so would seriously
disrupt the operations of the employer.”17
What constitutes a serious disruption is not
defined in the statute. Presumably, courts
would have to balance an employee’s right to
breast-feed against an employer’s operational
requirements. Any employer that permits
employees to take regularly scheduled breaks
should be able to accommodate employee
breast-pumping breaks without a serious disr uption in the employer’s operations.
However, some employees in particular occupations, such as those in the police or medical

Program in 1988 that includes prenatal classes, counselors, a lactation
room, and free breast pumps.8 The DWP also offers a Fathering
Program that provides breast-feeding education classes and lactation
counseling as a way of recognizing that the “role of the father…[is]
one of the strongest influences on the success of breastfeeding among
mothers in the United States.”9
Since the initiation of the DWP programs, many of the participating mothers breast-fed their children until each child was at least 6
months old—approximately the same percentage as stay-at-home
mothers.10 With regard to the fathers participating in the Fathering
Program, 69 percent of their infants were still breast-feeding at 6
months, with an average of 8 months.11 The approximate cost to the
employer was $500 per employee from the prenatal period to the first
six months of the baby’s life (not including the cost of the physical facility for the program).12 An employer, however, saves approximately $331
to $475 for each infant breast-fed at least three months—a savings due
to reduced illness and healthcare expenses.13 A 1990 survey of DWP’s
Family Care Lactation Program participants revealed that 83 percent
felt more positive about the DWP as an employer, 67 percent stated
that they intended to make DWP their long-term employer, and 71 percent reported taking less time off since participating in the program.14
As the DWP statistics indicate, there are benefits for employees and
employers from corporate lactation programs. Numerous studies have
identified the benefits of nursing for children, including cognitive
development, reduced risk of childhood diseases such as respiratory
infections and ear infections, and fewer illnesses during the first year
of life.15 In one study, babies who were never breast-fed visited their
doctors 1.8 times more frequently than breast-fed infants.16 The benefits for nursing mothers include reduced risk of breast cancer, ovar(Continued on page 22)
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fields, must respond to emergencies, and regular break times can be delayed. Employers
of these and similar types of emergency workers may have a legitimate argument that
breast pumping is disruptive to the delivery
of necessary services and therefore cannot be
accommodated.
Conceivably an employer could be neither required to provide break time nor a
place to express milk if the employer could
demonstrate a disruption of operations and an
inability to reasonably accommodate the
employee. These exemptions are not likely to
be applicable to most law offices, particularly
if courts look to the case law developed under
the ADA for guidance.

Enforcing the Law
Despite the broad impact of Labor Code
Section 1030, its enactment has received little publicity, and employers may be unaware
of their legal obligation to support breastfeeding employees. Attorneys representing
aggrieved employees may find that employer
education is a more productive first step than
an immediate rush to litigation. When applicable, mothers may be well advised to seek
assistance from their union, human resources
department, or employee liaison. Local groups
such as the Breastfeeding Task Force of
Greater Los Angeles18 may be helpful in the

implementation of policies that support breast
feeding. If an employee takes these initiatives and her employer is unwilling to provide
break time or space to express milk, the
employee’s attorney may advise her to seek
redress by filing a claim with the state labor
commissioner.
The employee’s attorney should also evaluate whether an employer’s refusal to provide
a suitable space for expressing milk as well as
any retaliatory actions taken by the employer
against the employee requesting lactation
accommodation constitute possible grounds
for a claim of discrimination. Although breast
feeding is not covered by the federal Pregnancy Discrimination Act of 1978,19 and courts
have held that breast feeding is not a “related
medical condition” as defined by the PDA,20
women “may still have a claim of sexual discrimination under Title VII because lack of
accommodation for breastfeeding provides
a disadvantage for women.”21 In addition,
California’s Pregnancy Disability Act may
provide a cause of action.22
Law firms and other employers should
explore their space options before an
employee requests accommodation. Employers should also designate a human
resources person to answer any questions
and serve as a liaison between the employer
and employee. Lactation accommodation poli-

(Continued from page 21)

ian cancer, and hip fractures as well as greater bonding between
mother and child and increased self-esteem.17
The health benefits for both mother and child translate into
employer and societal benefits in the form of reduced healthcare,
insurance, medical, and welfare costs. One company implementing a
lactation accommodation program found a $240,000 reduction in
medical costs, with 62 percent fewer prescriptions.18 Moreover, healthier children and mothers result in reduced maternal absenteeism and
lateness in the workplace.19 Some programs found a 77 percent reduction in maternal absenteeism due to infant illness.20
Finally, when practices that encourage breast feeding are adopted
in the workplace, breast-feeding mothers “exhibit increased productivity with higher job satisfaction.”21 Employer policies may encourage
women to initiate breast feeding if they believe they will be able to continue breast-feeding upon their return to work. Moreover, since the ability to express milk at work enables women to both work and breastfeed, it advances gender equality in employment.22 The employer’s support could even make a difference in whether a mother returns to the
work force after the birth of her child.—E.L.G.
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cies should be distributed to employees and
included in the employee manual.
The minimum requirements of Labor
Code Section 1030 are a room offering privacy
with an electrical outlet and unpaid break
time. An employer seeking to truly support a
breast-feeding employee will ensure that the
room has an inside lock, refrigerator, sink,
comfortable chair and footstool, wardrobe
hooks, and mirror—and might consider that
the break period be a paid one. In addition, an
employer who wants to encourage breast
feeding and contribute to an increase in the
rate of breast feeding among its female
employees with infants can inform employees
of its policies and arrangements for breastfeeding support before employees go on
maternity leave. Employers can go beyond
compliance with Section 1030 and provide
breast pumps and make the services of a lactation consultant available to employees. The
benefits for employers who fully accommodate breast-feeding employees are numerous. (See “Advantages for All,” page 21.)
Employers could either purchase or subsidize pumps for each nursing employee23 or
purchase hospital grade electric pumps for
multiple uses and individual sterilized kits.
Employers that opt to purchase or subsidize
the cost of breast pumps should at least consider the electric pump models, even though
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they are more expensive, because these models enable mothers to express milk more
rapidly and thereby reduce the amount of
break time that is required.
Labor Code Sections 1030 et seq. offer
employees the opportunity to continue working at their jobs while breast-feeding. Most
employers can easily accommodate nursing
mothers by simply providing a space and
time to express milk. Wise employers can
use this legislation as an oppor tunity to
reduce their costs while educating staff and
supporting their employees who are breastfeeding mothers.
■
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